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US. Customs Service 


(T.D. 74-113) 


Personal Declarations and Exemptions—Customs Regulations 
amended 


Amendment to the list of public international organizations entitled to free entry 
privileges ; section 148.87 (b), Customs Regulations, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 


Craprer I—Unirep States Customs SErvICcE 


PART 148——PERSONAL DECLARATIONS AND EXEMPTIONS 


By Executive Order No. 11760 signed January 17, 1974 (39 FR 
2343), the President designated the European Space Research Orga- 
nization (ESRO) as a public international organization entitled to 
enjoy all the privileges, exemptions, and immunities provided for by 
the International Organizations Immunities Act of December 29, 1945 
(59 Stat. 669). Executive Order No. 11760 supersedes previous Execu- 
tive orders which granted ESRO a restricted status under the Act. 

The names of public international organizations currently desig- 
nated as entitled to free entry privileges under the International Or- 
ganizations Immunities Act are set forth in section 148.87(b) of the 
Customs Regulations, together with the number and date of the Exec- 
utive order by which they were designated. 

Accordingly, section 148.87(b) is amended by the following addi- 
tion (in proper alphabetical order) and deletion: 


Addition : 


Organization Executive Order Date 
European Space Research Organization 11760 Jan. 17, 1974 
(ESRO) 


Deletion: 


Organization Executive Order Date 
European Space Research Organization 11318 Dec 5, 1966 


1 
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(R.S. 251, as amended, secs. 498, 624, 46 Stat. 728, as amended, 759, 
sec. 1, 59 Stat. 669; 19 U.S.C. 66, 1498, 1624, 22 U.S.C. 288) 

Inasmuch as these amendments merely correct the listing of organi- 
zations entitled by law to claim free entry privileges as public inter- 
national organizations, notice and public procedure thereon are found 
to be unnecessary and good cause exists for dispensing with a delayed 
effective date under the provisions of 5 U.S.C. 553. 


(ADM-9-08 :R :R) 
Vernon D. Acree, 
Commissioner of Customs. 


Approved March 25, 1974: 
James B. Ciawson, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register April 3, 1974 (39 FR 12096) ] 


(T.D. 74-114) 


General order, unclaimed, and abandoned merchandise—Customs 
Regulations revised 


Sections 4.37(f), 12.13(a), 1812(a), 19.6(a), 141.112(f), 144.38(e), 147.47, 
amended ; section 24.25, Parts 20 and 56, deleted ; Part 127 added. 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 


Cuarter I—Unirep Srates Customs SErvice 
PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 
PART 12—SPECIAL CLASSES OF MERCHANDISE 
PART 18—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS, AND CONTROL 
OF MERCHANDISE THEREIN 
PART 20—DISPOSITION OF UNCLAIMED AND ABANDONED MERCHANDISE 
PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 
PART 56—EXTENSIONS OF TIME PURSUANT TO PROCLAMATION OF 
THE PRESIDENT UNDER SECTION 318, TARIFF ACT OF 1930 
PART 127—GENERAL ORDER, UNCLAIMED, AND ABANDONED MERCHANDISE 
PART 141—ENTRY OF MERCHANDISE 
PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES AND WITHDRAWALS 
PART 147—TRADE FAIRS 


On October 3, 1973, there was published in the Federal Register 
(38 FR 27399), notice of a proposed rulemaking which would revise 
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the Customs Regulations relating to general order, unclaimed, and 
abandoned merchandise. This proposed revision, which follows the 
format established for the general revision of the Customs Regula- 
tions, creates a new Part 127 of the Customs Regulations (19 CFR 
Part 127) setting forth the procedures for handling general order, 
unclaimed, and abandoned merchandise, including the sale of un- 
claimed and abandoned merchandise. 

After consideration of all comments received, no substantive changes 
were made in Part 127, as proposed. 

Included as part of the revision is a parallel reference table showing 
the relationship of the sections in new Part 127 to superseded sections 
in Parts 20, 24, and 56 of the Customs Regulations (19 CFR Parts 20, 
24, and 56). 

Accordingly, new Part 127, with the conforming changes in Parts 
4, 12, 18, 19, 20, 24, 56, 141, 144, and 147 of the Customs Regulations, 
Chapter I, title 19 of the Code of Federal Regulations, is hereby 
adopted as set forth below. 

Effective date. These amendments shall become effective 30 days 
after publication in the Federal Register. 


(ADM-9-03 :R :R) 


Vernon D. Acree, 
Commissioner of Customs. 


Approved March 22, 1974: 
JAaMeEs B. CLAWSON, 
Acting Assistance Secretary of the Treasury. 


[Published in the Federal Register April 3, 1974 (39 FR 12091) ] 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


Section 4.37 is amended by adding paragraph (f) as follows: 
4.37 Lay order; general order. 


* * * * * * * 


(£) Whenever, pursuant to section 457 or 490, Tariff Act of 1930, 
as amended (19 U.S.C. 1457, 1490), the district director shall take 
possession of a cargo which is unclaimed and not unladen, he shall 
require, as a condition for granting a permit to discharge, that the 
vessel be removed at the expense of the owner to the wharf, pier, or 
other place most convenient to the general order stores. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 
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PART 12—SPECIAL CLASSES OF MERCHANDISE 


In section 12.13, paragraph (a) is amended by substituting “sub- 
parts Cand D of Part 127”, for “sections 20.5 and 20.6”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 18—-TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 


In section 18.12, paragraph (a) is amended by substituting “127.2” 
for “20.2”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS, AND CONTROL OF 
MERCHANDISE THEREIN 


In section 19.6, paragraph (a) is amended by substituting “127.14 
(c)” for “20.3(c)”. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 20—DISPOSITION OF UNCLAIMED AND ABANDONED MERCHANDISE 


Chapter I of title 19, Code of Federal Regulations, is amended by 
deleting Part 20. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 


Part 24, Chapter I, title 19, Code of Federal Regulations, is amended 
by deleting section 24.25. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 56—EXTENSIONS OF TIME PURSUANT TO PROCLAMATION OF THE 
PRESIDENT UNDER SECTION 318, TARIFF ACT OF 1930 


Chapter I of title 19, Code of Federal Regulations, is amended by 
deleting Part 56. 


(R.S. 251, as amended, secs. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 127—GENERAL ORDER, UNCLAIMED, AND ABANDONED MERCHANDISE 


Chapter I of title 19 of the Code of Federal Regulations, is amended 
by adding Part 127 to read as follows: 


PART 127—GENERAL ORDER, UNCLAIMED, AND ABANDONED MERCHANDISE 
127.0 Scope. 
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SUBPART A—GENERAL ORDER MERCHANDISE 


Merchandise considered general order merchandise. 
Withdrawal from general order for entry or exportation. 
Extension of general order period. 


SUBPART B—UNCLAIMED AND ABANDONED MERCHANDISE 


Unclaimed merchandise. 

Abandoned merchandise. 

Storage of unclaimed and abandoned merchandise. 

Disposition of merchandise in Customs custody beyond time fixed by law. 


SUBPART C—-SALE OF UNCLAIMED AND ABANDONED MERCHANDISE 


Time of sale. 

Place of sale. 

Appraisement of merchandise. 
Notice of sale. 

Advertisement of sale. 
Catalogs. 

Conduct of sale. 

Special merchandise. 

Unsold merchandise. 


SUBPART D—PROCEEDS OF SALE 


127.31 Disposition of proceeds. 

127.32 Expenses of cartage, storage, and labor. 
127.33 Chargeable duties. 

127.34 Auctioneer’s commissions. 

127.35 Presentation of accounts. 

127.36 Claim for surplus proceeds of sale. 
127.37 Insufficient proceeds. 


AvuTHorItTy: R.S. 251, as amended, section 624, 46 Stat. 759; 5 U.S.C. 301, 19 
U.S.C. 66, 1624. Other statutory provisions interpreted or applied and additional 
authority are cited in the text or in parentheses following the sections affected. 


127.0 Scope. 


This part sets forth regulations pertaining to general order mer- 
chandise, unclaimed merchandise, and abandoned merchandise, the 
storage and sale thereof, and the distribution of the proceeds from 
the sale thereof. Regulations regarding the abandonment of merchan- 
dise by the importer to the Government in accordance with section 
506(1), Tariff Act of 1930, as amended (19 U.S.C. 1506(1)), appear 
in Part 158 of this chapter. 


SUBPART A—GENERAL ORDER MERCHANDISE 


§ 127.1 Merchandise considered general order merchandise. 


Merchandise shall be considered general order merchandise when 
it is taken into the custody of the district director and deposited in the 
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public stores or a general order warehouse at the risk and expense of 
the consignee for any of the following reasons: 

(a) Whenever entry of any imported merchandise is not made 
within the time provided by law or the regulations prescribed by the 
Secretary of the Treasury. 

(b) Whenever entry is incomplete because of failure to pay esti- 
mated duties. 

(c) Whenever, in the opinion of the district director, entry cannot 
be made for want of proper documents or other causes. 

(d) Whenever the district director believes that any merchandise is 
not correctly or legally invoiced. 

(e) Whenever, at the request of the consignee or the owner or master 
of the vessel or person in charge of the vehicle in which merchandise 
is imported, any merchandise is taken possession of by the district di- 
rector after the expiration of 1 day after entry of the vessel or report 
of the vehicle. 


(Sec. 490, 46 Stat. 726, as amended ; 19 U.S.C. 1490) 


§127.2 Withdrawal from general order for entry or 
exportation. 


(a) Eaportation within 1 year from date of importation. Merchan- 
dise in general order may be exported without examination or ap- 
praisement if the merchandise is delivered to the exporting carrier 
within 1 year from the date of importation. This merchandise may be 
entered within 1 year from date of importation for immediate trans- 
portation to any port of entry designated by the consignee. 

(b) After expiration of 1 year from date of importation. Entry for 
immediate transportation shall be permitted after the expiration of 
the 1-year only for the purpose of filing an entry for consumption at 
the port of destination. 

(c) Withdrawal of less than single general order lot. The with- 
drawal from general order of less than a single general order lot shall 
not be permitted except as provided for in section 141.52 of this 
chapter. 


(Sec. 490, 46 Stat. 726, as amended ; 19 U.S.C. 1490) 
§127.3 Extension of general order period. 


(a) Eatensions of 1 year each. Pursuant to the authority in Procla- 
mation No. 2948 issued by the President on October 12, 1951 (16 F.R. 
10589), the initial 1-year period for general order merchandise in 
section 491, Tariff Act of 1930, as amended (19 U.S.C. 1491), shall 
be extended for successive periods of 1 year each upon compliance with 
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paragraph (b) of this section. There is no limit to the number of ex- 
tensions that may be granted. If the application is submitted after the 
expiration of the 1-year period or the latest extension thereof, the new 
extension shall be retroactive to the expiration of the previous period. 
An extension shall not be granted if the merchandise has been disposed 
of by the Government. 

(b) Documents required for extension. The following documents 
shall be presented to the district director at the port where the mer- 
chandise is stored each time an extension is requested : 

(1) The written application for extension, in duplicate, executed 
by the consignee. 

(2) Evidence that the applicant is the consignee, such as the bill 
of lading or a signed or certified duplicate thereof or a carrier’s 
certificate covering the merchandise. It will not be necessary that the 
evidence be furnished with applications for any subsequent extensions 
when made by the same applicant. 


(3) A statement on the application by the proprietor of the ware- 
house in which the merchandise is stored consenting to the extension, 
or certifying that all charges or amounts due or owing to the pro- 
prietor for storage or handling of the merchandise concerned up to the 
date of the beginning of the requested period of extension have been 
paid. 


(c) Form of application. For merchandise in general order, appli- 
cations for extension or further extension of the 1-year period pre- 
scribed in section 491, Tariff Act of 1930, as amended (19 U.S.C. 
1491), shall be made in duplicate and in substantially the following 
form: 


The District Director of Customs 


Sir: 

In accordance with the provisions of Treasury Decision No. 52896, of 
December 28, 1951, application is hereby made for an extension (or further 
extension) of the 1- year period prescribed in section 491, Tariff Act of 1930, 
as amended, for 1 year in the case of the merchandise described below: 

Quantity and description of the merchandise : 


SE a AE We eS iene eesti eg 
Date of importation: ___-________ Present. location of merchandise: 


(address of warehouse where the merchandise) 
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~ Additional Information: 
is stored) (here state 


whether any previous extension has been allowed or 
application made for such extension and, if so, the details 


thereof) 


(name of consignee) 
by ine aeibaacach aie iii 
(name and title) 


The undesigned hereby consents to the granting of the 1-year extension 
requested herein, or 

The undersigned hereby certifies that all charges or amounts due or 
owing to the undersigned for storage or handling of the merchandise de- 
scribed above up to the date of the beginning of the 1-year period of 
extension requested herein have been paid. 


(date) (warehouse proprietor) 
by 
(name and title) 


(d) Eatension of carrier's bond. In each case in which the mer- 
chandise remains charged against a carrier’s bond, Customs Form 
3587, and an extension or further extension of the 1-year period 
prescribed in section 491, Tariff Act of 1930, as amended (19 U.S.C. 


1491), is described, there shall be furnished to the district director 
at the port where the charge against the bond was made the agree- 
ment of the principal and sureties on such bond in the following form: 


EXTENSION OF CARRIER’S BOND 


Whereas, in Treasury Decision No. 52896, of December 28, 1951, issued 
pursuant to authority contained in the President’s Proclamation No. 2948, 
dated October 12, 1951, the 1-year period prescribed in section 491, Tariff 
Act of 1930, as amended, was extended for 1 year and further extended 
for additional periods of 1 year each from and after the expiration of the 
immediately preceding extension, provided, among other things, that in each 
ease in which the merchandise remains charged against a carrier’s bond 
the principal on such bond shall agree to the extension and shall furnish 
the agreement of the sureties on the bond to remain bound under the terms 
and conditions of the bond to the same extent as if no extension had been 
granted, and 

Whereas, the carrier’s bond described below was furnished in connection 
with the entry for transportation in bond indicated, and it is now desired 
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to extend the liability under such bond for a period of 1 year from the 
date of maturity of the bond (*) : 


Name of carrier : 

Date of bond: 

Date of approval: 

Class and number of transportation in bond entry: 

Dated: 

Port where charge against bond was made: 

Description of merchandise : 

Date of importation: 
Now, therefore, This is to certify that 
aS ee 

sureties on the carrier’s bond referred to above, hereby 
stipulate and agree that their liability under said bond (*) shall continue 
unchanged and in full force and effect to the same extent as if no extension 
had been granted for a period of 1 year from the date of maturity of the 
bond (*). 
WITNESS our hands and seal this _______ day o f 
; 
Signed, sealed and delivered in the presence of— 


(Name) (Address) 
(Name) (Address) 
SS (SEAL) 
(Name) (Address) (principal) 


(Name) (Address) 
(SEAL) 


(Name) (Address) (surety) 


(Name) (Address) 


(*) Here insert the words “as extended” if a previous extension has been allowed. 


(e) Payment of charges. If the merchandise concerned is stored in 
the public store, all charges or amounts due or owing to the Govern- 
ment for the storage or handling of the merchandise up to the date of 
the beginning of the 1-year period of extension requested shall be paid 
as a condition precedent to the granting of the extension. 

(f) Approval of application. If the application is approved by the 
district director, he shall endorse the fact and date of his approval on 
both copies of the application, retain the original as his record of the 
transaction, and return the duplicate to the consignee for his records. If 
the application is disapproved by the district director, he shall retain 
both copies on file in his office and advise the applicant in writing as to 
the reasons for his disapproval. 


(Sec. 318, 46 Stat. 696; 19 U.S.C. 1318) 
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SUBPART B—U NCLAIMED AND ABANDONED MERCHANDISE 


§ 127.11 Unclaimed merchandise. 


Any entered or unentered merchandise (except merchandise under 
section 557, Tariff Act of 1930, as amended (19 U.S.C. 1557), but in- 
cluding merchandise entered for transportation in bond or for exporta- 
tion) which shall remain in Customs custody for 1 year from the date 
of importation thereof or a lesser period for special merchandise as 
provided by sections 127.28(c), (d), and (h), or for any extensions of 
the general order period as may be granted pursuant to section 127.3, 
and without all estimated duties and storage or other charges thereon 
having been paid, shall be considered unclaimed and abandoned. 

(Sec. 491, 46 Stat. 726, as amended ; 19 U.S.C. 1491) 


§ 127.12 Abandoned merchandise. 


(a) Znwoluntarily abandoned merchandise. The following shall be 
considered to be involuntarily abandoned merchandise : 

(1) Articles entered for a trade fair under the provisions of sec- 
tion 3 of the Trade Fair Act of 1959 (19 U.S.C. 1752), which are still 
in Customs custody at the expiration of 3 months after the closing date 
of the fair for which they were entered. (See section 147.47 of this 
chapter.) 

(2) Any imported merchandise upon which any duties or charges 
are unpaid, remaining in bonded warehouse beyond the 3-year ware- 
house period or extension thereof. 

(b) Voluntarily abandoned merchandise. The following merchan- 
dise shall be considered to be voluntarily abandoned merchandise and 
the property of the United States Government : 

(1) Merchandise which is taken possession of by the district direc- 
tor at the request of the consignee, or owner or master of the vessel or 
person in charge of the vehicle in which the merchandise was imported. 

(2) Merchandise abandoned by the importer to the United States 
within 30 days after entry in the case of merchandise not sent to the 
public stores for examination, or within 30 days after the release of 
the examination packages or merchandise in the case of merchandise 
sent to the public stores for examination. 

(3) Articles entered for a trade fair under the provisions of sec- 
tion 3 of the Trade Fair Act of 1959 (19 U.S.C. 1752), which have 
been abandoned to the United States within 3 months of the closing 
of the fair. 

(4) Merchandise in a bonded warehouse abandoned by the con- 
singee within 3 years from the date of original importation. (See sub- 
part D of Part 158 of this chapter.) 
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(Secs. 490, 506, 559, 563, 46 Stat. 726, as amended, 732, as amended, 
744, as amended, 746, as amended, sec. 4, 73 Stat. 18; 19 U.S.C. 1490, 
1506, 1559, 1563, 1753) 


§ 127.13 Storage of unclaimed and abandoned merchandise. 


(a) Place of storage. Unclaimed and abandoned merchandise shall 
be sent under a permit to a class 1 warehouse (public store) or to a 
suitable warehouse of class 3, 4, or 5 specially designated for the 
purpose by the district director. If no warehouse of these classes is 
available, the district director may, with the approval of the Commis- 
sioner of Customs, rent suitable premises in a class 2 warehouse. (For 
permit to discharge unclaimed cargo which is not unladen see section 
4.37 (£) of this chapter.) 

(b) Payment of storage and expenses. Storage at the ordinary rates 
and all other expenses shall be paid by the owner or consignee of the 
merchandise upon entry thereof. If the goods are sold, such charges 
shall be paid from the proceeds of the sale to the extent that proceeds 
are available. 


(Sec. 490, 46 Stat. 726, as amended ; 19 U.S.C. 1490) 


§ 127.14 Disposition of merchandise in Customs custody be- 
yond time fixed by law. 


(a) Merchandise subject to sale. If storage or other charges due the 
United States have not been paid on merchandise remaining in Customs 
custody after the expiration of the bond period in the case of merchan- 
dise entered for warehouse, or after the expiration of the general order 
period in any other case, even though any duties due have been paid, 
such merchandise shall be sold as provided for in subpart C of this 
part unless entered or withdrawn for consumption in accordance with 
paragraph (b) of this section. 

(b) Entry of merchandise subject to sale. Merchandise subject to 
sale (except merchandise abandoned under section 506(1) or 563(b), 
Tariff Act of 1930, as amended (19 U.S.C. 1506(1), 1563(b) ), may be 
entered or withdrawn for consumption at any time prior to the sale 
upon payment of the duties, any internal revenue tax, and all charges 
and expenses that may have accrued thereon. Such merchandise may 
not be exported without payment of duty nor entered for warehouse 

(c) Release of merchandise to warehouse proprietor. The following 
merchandise for which a permit to release has been issued shall be 
held to be no longer in the custody of Customs officers and shall be 
released to the warehouse proprietor : 

(1) Merchandise upon which all duties and charges have been 
paid which remains in bonded warehouse beyond the 3-year warehouse 
period or extension thereof. 
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(2) Free and duty-paid merchandise upon which all charges 
have been paid, not entered for warehouse which remains in bonded 
warehouse for more than the general order period. 


(Sees. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 


SUBPART C—SALE OF UNCLAIMED AND ABANDONED MERCHANDISE 


§ 127.21 Time of sale. 


All unclaimed and abandoned merchandise shall be sold at the first 
regular sale held after the merchandise becomes subject to sale, unless 
a deferment of its sale is authorized by the Commissioner of Customs. 
Regular sales shall be made once every year or more often at the dis- 
cretion of the district director. 


(Sees. 491, 559, 46 Stat. 726, as amended, 744, as amended, sec. 4, 73 
Stat. 18; 19 U.S.C. 1491, 1559, 1753 


§ 127.22 Place of sale. 


All merchandise at a port other than a headquarters port which 
becomes subject to sale, including explosives, perishable articles and 
articles liable to depreciation, shall be promptly reported to the head- 
quarters port for disposition. The district director, in his discretion, 
may sell such merchandise as well as merchandise at the headquarters 


port which is subject to sale, at the headquarters port or any other port 
within the district. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended, sec. 4, 73 
Stat. 18; 19 U.S.C. 1491, 1559, 1753) 


§ 127.23. Appraisement of merchandise. 


Before unclaimed and abandoned merchandise is offered for sale, it 
shall be appraised in accordance with sections 402 and 402a, Tariff Act 
of 1930, as amended (19 U.S.C. 1401a, 1402). Such merchandise shall 
also be appraised at its actual domestic value in its condition at the 
time and place of examination, whether or not it has depreciated or 
appreciated in value since the date of exportation. The quantity of 
merchandise in each lot shall be reported. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 


§ 127.24 Notice of sale. 


Notice of sale shall be sent on Customs Form 5251, 30 days prior to 
the date of sale, or 30 days prior to the transfer of merchandise to the 
place of sale, to the following: 


(a) Importer, if known; or 
534-451—74_4 
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(b) Consignee, if name and address can be ascertained ; or 

(c) Shipper, his representative or agent, if merchandise is con- 
signed to order or consignee cannot be ascertained ; or 

(d) Warehouse transferee ; or 

(e) Lienholder. 


(Sees. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 


§ 127.25 Advertisement of sale. 


(a) Regular advertising. Except as prescribed in sections 127.28 
(c), (d), and (h), and in paragraph (b) of this section, a brief notice 
of the time and place of sale shall be given for three successive weeks, 
immediately preceding the sale, in one newspaper of extensive circula- 
tion published at the port where the sale is to be held. The news- 
paper is to be selected by the district director and publication of the 
notice shall be authorized on the standard form provided for that 
purpose. The notice shall designate the place where catalogs may be 
obtained and a reasonable opportunity to inspect the merchandise shall 
be afforded prospective purchasers. 

(b) Where proceeds are insufficient to pay expenses and duties. If 
the district director is satisfied that the proceeds of the sale will not 
be sufficient to pay the expenses and duties, a written or printed notice 
of the sale in lieu of the advertisement shall be conspiciously posted 
in the customhouse, and, if deemed necessary, at some other proper 
place for the time specified in pargaraph (a) of this section. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 


$127.26 Catalogs. 


Catalogs, if used, shall specify the description of packages, the 
description and quantities of their contents, the appraised value 
thereof, and also the domestic value at the time and place of the 
examination of the merchandise. They shall be distributed at the sale 
and announcement made that the Government does not guarantee 
quality or value and that no allowance will be made for any deficiency 
found after sale. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 


§ 127.27 Conduct of sale. 


Sales may be conducted by the district director, any employee desig- 
nated by him or by a public auctioneer. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 
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§ 127.28 Special merchandise. 


(a) Drugs, seeds, plants, nursery stock, and other articles required 
to be inspected by Department of Agriculture. Before drugs, seeds, 
plants, nursery stock, and other articles required to be inspected by 
the Department of Agriculture are advertised, they shall be inspected 
by a representative of the Department of Agriculture to ascertain 
whether they comply with the reqiurements of the law and regulations 
of that Department. If found not to comply with such require- 
ments, they shall be immediately destroyed. 

(b) Pesticides and devices. Pesticides and devices intended for trap- 
ping, destroying, repelling or mitigating any pest or any other form 
of plant or animal life (other than man or other than bacteria, 
virus, or other microorganism on or in living man or other living 
animals) shall be inspected by a representative of the Environmental 
Protection Agency to ascertain whether they comply with the require- 
ments of the law and regulations of that Agency. If found not to 
comply with such requirements, they shall be immediately destroyed. 

(c) ELaplosives, dangerous articles, fruit, and perishables. Un- 
claimed explosives and other dangerous articles, and fruit and other 
perishable articles shall be sold after 3-days public notice. When it is 
probable that entry will be made at an early date for unclaimed perish- 
able merchandise, the district director may hold the merchandise for 
a reasonable time in a bonded cold-storage warehouse if one is avail- 
able. 

(d) Articles liable to depreciation. Other unclaimed merchandise 
shall be sold at public auction upon public notice of not less than 
6 or more than 10 days, as the district director may determine, if in 
his opinion such merchandise will depreciate and sell for an amount 
insufficient to pay the duties, storage, and other charges if allowed to 
remain in general order for 1 year. 

(e) Tobacco and tobacco products. Tobacco articles and tobacco 
materials as defined in 26 U.S.C. 5702 (j) and (k), may be sold for 
domestic consumption only if they will bring an amount sufficient 
to pay the expenses of sale as well as the internal revenue tax. If 
these articles cannot be sold for domestic consumption in accordance 
with the foregoing conditions, they shall be destroyed unless they can 
be advantageously sold for export from continuous Customs custody 
or unless the Commissioner of Customs has authorized other disposi- 
tion to be made under the law. These articles may be sold for domestic 
consumption even though the proceeds of sale will not cover the 
duties due. 

(f) Distilled spirits, wines, and malt beverages. All unclaimed and 
abandoned distilled spirits, wines, and malt beverages may be sold 
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for domestic consumption if they will bring an amount sufficient to 
pay the internal revenue tax. If they cannot be sold for domestic con- 
sumption in accordance with the foregoing condition, they shall be 
destroyed unless they can be advantageously sold for export from 
continuous Customs custody or unless the Commissioner of Customs 
has authorized other disposition to be made under the law. The 
sale must be conducted in accordance with the alcoholic beverage 
laws of the state in which the sale is held. 

(g) Other merchandise subject to internal revenue taxes. All other 
unclaimed and abandoned merchandise subject to internal revenue 
taxes may be sold for domestic consumption if it will bring an 
amount sufficient to pay the internal revenue tax. If, in the opinion 
of the district director, it is insufficient in value to justify its sale, 
the merchandise shall be destroyed, unless it can be advantageously 
sold for export from continuous Customs custody or unless the Com- 
missioner of Customs has authorized other disposition to be made 
under the law. These articles may be sold for domestic consumption 
even though the proceeds of sale will not cover the duties due. 

(h) Unclaimed merchandise remaining on dock. Unclaimed mer- 
chandise remaining on the dock which, in the opinion of the district 
director, will not sell for enough to pay the cost of cartage and storage 
shall be sold at public auction upon public notice of not less than 
6 or more than 10 days. 


(Secs. 491, 492, 46 Stat. 726, as amended, 727, as amended, sec. 201, 
72 Stat. 1412, 68A Stat. 716, as amended, 86 Stat. 995; 19 U.S.C. 
1491, 1492, 26 U.S.C. 5688, 5753) 


§ 127.29 Unsold merchandise. 


Merchandise offered for sale but not sold shall be included in 
the next regular sale of unclaimed and abandoned merchandise. If 
the district director is satisfied that such merchandise is unsalable 
or of no commercial value, it shall be destroyed. 


(Secs. 491, 559, 46 Stat. 726, as amended, 744, as amended; 19 U.S.C. 
1491, 1559) 
SUBPART D—PROCEEDS OF SALE 


§ 127.31 Disposition of proceeds. 


From the proceeds of sale of merchandise remaining in public stores 
or in bonded warehouse beyond the time fixed by law, the following 
charges shall be paid in the order named : 


(a) Internal revenue taxes. 
(b) Expenses of advertising and sale. 
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(c) Expenses of cartage, storage and labor. When the proceeds 
are insufficient to pay such charges fully, they shall be paid pro 
rata. (For merchandise entered for warehousing, see section 127.32 
of this subpart.) 

(d) Duties. 

(e) Any other charges due the United States in connection with 
the merchandise. 

(f) Any sum due to satisfy a lien for freight, charges, or con- 
tributions in general average, of which due notice shall have been 
given in the manner prescribed by law. 


(Sees. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, as 
amended, sec. 4, 73 Stat. 18; 19 U.S.C. 1491, 1493, 1559, 1753) 


§ 127.32 Expenses of cartage, storage, and labor. 


The expenses of cartage, storage, and labor for merchandise entered 
for warehousing shall be paid in the following order : 

(a) When such merchandise was warehoused in public stores, 
expenses of storage and labor shall be paid after expenses of sale 
(pro-rated when proceeds are insufficient to pay them fully) and any 
cartage charges shall be paid last. 

(b) When such merchandise was warehoused in a bonded ware- 
house, expenses of storage, cartage, and labor shall be paid last (pro- 
rated when proceeds are insufficient to pay them fully). 


(Sees. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, as 
amended ; 19 U.S.C. 1491, 1493, 1559) 


§ 127.33 Chargeable duties. 


The duties chargeable on any merchandise within the purview of 
this subpart shall be assessed on the appraised dutiable value at 
the rate of duty chargeable at the time the merchandise became subject 
to sale. Household and personal effects of the character provided for 
’ in schedule 8, part 2A, Tariff Schedules of the United States (19 
U.S.C. 1202), which belong to persons who have not arrived in this 
country before the effects become subject to sale, are dutiable at the 
rates in effect. when the effects become subject to sale, even though 
such persons arrive and make entry for the effects before they are 
sold. 


(Secs. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, 
as amended ; 19 U.S.C. 1491, 1493, 1559) 


§ 127.34 Auctioneer’s commissions. 


The duties of the auctioneer shall be confined to selling the merchan- 
dise and his charge for such service shall in no case exceed the com- 
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missions usual at the port. Such commissions shall be based on the 
amount of the successful bid. 


(Sees. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, as 
amended ; 19 U.S.C. 1491, 1493, 1559) 


§ 127.35 Presentation of accounts. 


Accounts for the auctioneer’s charges and all other expenses of sale 
which may be properly chargeable on the merchandise shall be pre- 
sented to the district director for payment within 10 days from the 
date of sale. Such expenses shall be apportioned pro rata on the 
amounts received for different lots sold. 


(Secs. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, as 
amended ; 19 U.S.C. 1491, 1493, 1559) 


§ 127.36 Claim for surplus proceeds of sale. 


(a) Filing of claim. Claims for the surplus proceeds of the sale of 
unclaimed or abandoned merchandise shall be filed with the district 
director at whose direction the merchandise was sold. The following 
shall be used in filing a claim : 

(1) Unclaimed merchandise. Claims for surplus proceeds of the 
sale of unclaimed merchandise which has become abandoned and sold 
under section 491 of the Tariff Act of 1930, as amended (19 U.S.C. 
1491), shall be supported by the original bill of lading. If only part 
of a shipment in involved, either a photostatic or certified copy of the 
original bill of lading may be submitted in lieu of the original bill of 
lading. 

(2) Involuntarily abandoned merchandise. 


(i) Warehouse goods deemed abandoned. Claims for surplus 
proceeds of sale of warehouse goods deemed involuntarily abandoned 
sold under section 559 of the Tariff Act of 1930, as amended (19 U.S.C. 
1559), shall be established by reference to the warehouse entry, or, if 
the right to withdraw the merchandise from warehouse has been trans- 
ferred, by reference to the documents by which the transfer was made. 

(ii) Trade fair articles deemed abandoned. Claims for surplus 
proceeds of sale of trade fair articles deemed involuntarily (manda- 
torily) abandoned under section 4 of the Trade Fair Act of 1959 (19 
U.S.C. 1753(c)), shall be supported by the original bill of lading. If 
only part of a shipment is involved, either a photostatic copy or certi- 
fied copy of the original bill of lading may be submitted in lieu of the 
original bill of lading. (See section 147.47 of this chapter.) 

(b) Payment of claim. If a claim of the owner or consignee of un- 
claimed or abandoned merchandise for the surplus proceeds of sale is 
properly established as provided in this section, such proceeds of sale 
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shall be paid to him pursuant to section 493 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1493). 

(c) Doubtful claims. Any doubtful claims for the proceeds of sale 
along with all pertinent documents and information available to the 
district director shall be forwarded to the Commissioner of Customs 
for instructions or for referral to the General Accounting Office for 


direct settlement. 
(Secs. 491, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, as 
amended, sec. 4, 73 Stat. 18; 19 U.S.C. 1491, 1493, 1559, 1753) 


§ 127.37 Insufficient proceeds. 


(a) Warehouse merchandise deemed involuntarily abandoned. Tf 
the proceeds of sale of warehouse merchandise deemed involuntarily 
abandoned are insufficient to pay the duties after payment of all 
charges having priority, the deficiency shall be collected under the 
warehouse entry bond. 

(b) Unclaimed merchandise and trade fair articles involuntarily 
abandoned. Tf the proceeds of sale of unclaimed merchandise or trade 
fair articles involuntarily abandoned are insufficient to pay the charges 
and duties, the consignee shall be liable for the deficiency unless the 
merchandise was shipped to him without his consent. If no entry for 
the merchandise has been filed, and no other attempt to control the 
merchandise has been made, the merchandise shall be regarded as 
shipped to the consignee without his consent and no effort shall be 
made to collect any deficiency of duties or charges from such consignee. 


(Secs. 491, 492, 493, 559, 46 Stat. 726, as amended, 727, as amended, 744, 
as amended, sec. 4, 73 Stat. 18; 19 U.S.C. 1491, 1492, 1493, 1559, 1753) 
PART 141—ENTRY OF MERCHANDISE 


In section 141.112, paragraph (f) is amended by substituting “sub- 
part D of Part 127 and sections 158.10 and 162.51” for “sections 20.6, 
158.10, and 162.51.” 

(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES AND WITHDRAWALS 


Tn section 144.38, paragraph (e) is amended by substituting “127.14 
(c)” for “20.3(c).” 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 ; 19 U.S.C. 66, 1624) 
PART 147—TRADE FAIRS 


Section 147.47 is amended by inserting “(See subpart D of Part 127 
of this chapter.) ” at the end of the second sentence. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 
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Parallel Reference Table 


(This table shows the relation of sections in revised Part 127 to 
superseded 19 CFR Parts 20, 24, and 56) 


Revised Superseded 
Section Section 

I ws cdtiahcaccaincesdeuiincetlini New 

127.1(a)-(e) New 

127.2(a)-(b) 20.2 (a) 
20.2(b) 
56.1(a) 
56.1(a), 56.2(c) 
56.2(a) 
56.3 (a) 
56.2(b) 
56.2(d) 
New 
New 
20.1 (a) 
20.1(c) 
20.3 (a) 
20.3(b) 
20.3 (c) 
20.5 (a) 
20.5 (d) 
20.5(b) 
20.5 (7) 
20.5 (e) 
20.5 (h) 
20.5 (i) 
20.5 (a) 
20.5 (¢) 
New 
20.5 (f) 
20.5(g) 
20.4 
New 
20.4 
20.5(g) 
20.5 (k) 
20.6 (a) 
20.6 (b) 
20.6 (c) 
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Revised Superseded 
Section Section 
20.6(d) 
127.35 20.6(e) 
127.36 20.6(f) & (g); 24.25 
127.37 (a) 20.6(h) 
127.37 (b) 20.6 (i) 


(T.D. 74-115) 
Bonded carriers 


Approval and discontinuance of carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., March 29, 1974. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 


parentheses immediately following, which has been discontinued. If 
the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end of 
list. 


Date of Filed with district 
Name of principal and surety approval director/area 
director; amount 


Alto’s Express, Inc. Route 130 & Prince Ave., | Mar. 12,1974 | Mar. 13,1974 | Philadelphia, Pa.; 
Pennsauken, N.J., motor carrier; The Home $50,000 
Indemnity Co. 

Crete Carrier Corp., P.O.B. 81228, Linccln, Neb., . 30,1974 | Mar. 11,1974 | Chicago, IIL; 
contract carrier; St. Paul Fire & Marine Ins. Co. $25,000 

Cronkwright Transport Ltd., 44 Colborne St., N., 6, 1973 | Sept. 10,1973 | Buffalo, N.Y.; 
Simcoe, Ontario, Canada, motor carrier; Hartford $25,000 
Fire Ins. Co. 

(PB 7/9/68) D 9/10/73! 
Hall’s Fast Motor Freight, Inc., 330 Oak Tree Ave., 22, 1974 . 22,1974 | New York Sea- 
8., Plainfield, N.J., motor carrier; Federal Ins. Co. port; $25,000 

(PB 1/25/71) D 1/22/74? 

John Jerue & Associates, P.O.B. 658, Pharr, Tex., . 23,1973 . 19,1974 | Tampa, Fla.; 
motor carrier; Sentry Ins.—A Mutual Co. $25,000 

W. L. Mead, Inc., P.O.B. 31, Norwalk, Ohio, motor . 13,1968 21,1968 | Boston, Mass.; 
carrier; Seaboard Surety Co. $25,000 

D 3/13/74 

A. L. Mechling Barge Lines, Inc., 51 N. Des Plaines . 29,1968 . 22,1968 | Chicago, IIl.; 

St., Joliet, Ill., water carrier; Seaboard Surety Co. $50,000 
D 8/20/73 


Footnotes at end of table. 
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Date of Filed with district 
Name of principal and surety approval directcr/area 
director; amount 


Ted Peters Trucking Co., Inc., 600 4th St., Gustine, | Feb. 4,1974 . 1,1974 | San Francisco, 
Calif., motor carrier; Transport Indemnity Co. Calif.; $25,000 
Pitt County Transportation Co., Inc., P.O.B. 207, | Feb. 8, 1974 . 4,1974 | Wilmington, N.C.; 
Farmville, N.C., motor carrier; Safeco Ins. Cos. of $25,000 
America 
Norwalk Truck Lines, Inc. dba Ringsby United, 5773 | June 30, 1972 . 22,1973 | El Paso, Tex.; 
8. Prince, Littleton, Colo., motor carrier; General $25,000 
Ins. Co. of America 
D 4/1/74 
Ringsby Truck Lines, Inc. dba Ringsby United, 3201 | June 30,1972 4 El Paso, Tex.; 
Ringsby Ct., Denver, Colo., motor carrier; General $30,000 
Ins. Co. of America 
D 3/14/74 
Westransco Freight Co., 501 S. Anderson St., Los | Aug. 25, 1969 4 Los Angeles, 
Angeles, Calif., motor carrier; Mid-Century Ins. Co. Calif.; $25,000 
D 2/25/74 


1 Surety is Royal Indemnity Co. 
2 Surety is New Hampshire Ins. Co. 
(BON-3-03) 
Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 74-116) 
Foreign currencies—Certification of rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 28, 197 4. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 74-40 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necssary for Customs pur- 
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poses to convert such currency into currency of the United States, con- 
version shall be at the following daily rates: 


Austria schilling: 
March 21, 1974 
March 22, 1974 
Belgium franc: 
CR ee eee Se ee $0. 025315 
March 22, 1974 . 025200 
Germany deutsche mark : 

, March 20, 1974 . 3844 
March 21, 1974 . 5914 
March 22, 1974 . 3875 

Netherlands guilder : 
March 21, 1974 . 3015 
March 22, 1974 . 3691 
Switzerland franc: 
March 18, 15 . 3231 
March 19, . 3246 
March 20, . 3270 
March 21, . 3300 
March 22, . 3270 


(LIQ-3-0 :D.T) 


R. N. Marra, 
Director, A ppraisement 
and Collections Division. 


[Published in the Federal Register April 5, 1974 (39 FR 12363) ] 
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Nishimoto Trading Company, Ltd. 
Arthur J. Fritz Company 


« United Sate 


Edible preparations 


Japanese style alimentary paste consisting of noodles imported 
with a packet of soup base, and commonly known as saimin or ra- 
men, was properly classified under item 182.95 of the tariff sched- 
ules covering “edible preparations not specially provided for (in- 
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cluding prepared meals individually packaged)” and not as “other 
soup preparations” under item 182.52 of the schedules as claimed. 
Plaintiffs’ contention that the merchandise should have been prop- 
erly classified under item 182.52 as a more specific provision than 
item 182.95, unavailing in the absence of a finding that saimin or ra- 
men Was a Soup or a soup preparation. 


Stare Decisis 


The issue of whether saimin or ramen fell within the common 
meaning of soups or soup preparations was considered in prior cases 
in this court which dealt with the identical provision under which 
the merchandise at bar was classified. ABS Trading Co., Lid., 
American Customs Brokerage Co. et al. vy. United States, 296 F. 
Supp. 350, 62 Cust. Ct. 173, C.D. 3720 (1969) ; Marukai Hawaii, 
Ine., et al. v. United States, 66 Cust. Ct. 38, C.D. 4165 (1971). The 
determination therein that the merchandise was “a prepared meal 
individually packaged” and that it was not a soup or a soup prep- 
aration, was buttressed by the present record which not only was 
substantially cumulative and repetitive, but also established that 
saimin or ramen was eaten as a “snack or a light meal.” Plaintiffs 
failed to present “clear and convincing” matters which warrent dis- 
regarding the persuasiveness and authority of the prior holding. 
See United States v. Dodge & Olcott, Inc., 47 CCPA 100, 103, C.A.D. 
737 (1960). The prior holding is “stare decisis” of the issue in the 
present case. 


PRESUMPTION OF CORRECTNESS 


On the basis of the present record and the records of the prior 
cases incorporated herein, plaintiffs failed to rebut the presump- 
tion of correctness attaching to the classification which included 
the presumptively correct finding that the merchandise at bar was 
something other than a soup or soup preparation. United States v. 
New York Merchandise Co., 435 F. 2d 1315, 1318, 58 CCPA 53, 58, 
C.A.D. 1004 (1970) ; Novelty Import Co., Inc. v. United States, 53 
CCPA 28, 32, C.A.D. 872 (1966). 


Court No. 70/53103 
Port of Los Angeles 
[Judgment for defendant. ] 
(Decided March 18, 1974) 


Glad & Tuttle (Edward N. Glad of counsel) for the plaintiffs. 
Irving Jaffe, Acting Assistant Attorney General (Steven P. Florsheim, trial 
attorney), for the defendant. 


Re, Judge: The legal question presented in this case pertains to the 
proper classification, for customs duty purposes, of certain merchan- 
dise imported from Japan, and described on the invoice as “Japanese 
style alimentary paste ‘Sapporo Ichiban.’ ” 
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The merchandise was classified by the customs officials under item 
182.95 of the Tariff Schedules of the United States as “edible prepara- 
tions not specially provided for (including prepared meals individu- 
ally packaged).” Consequently, it was assessed with duty at the rate 
of 14 per centum ad valorem. 

Plaintiffs contest that classification and claim that the merchandise 
is properly classifiable under item 182.52 of the tariff schedules as 
“other soup preparations.” Hence, plaintiffs contend that the mer- 
chandise is properly dutiable at the rate of 9.5 per centum ad valorem. 

The pertinent provisions of the tariff schedules read as follows: 


Classified under: 


Item 182.95, as modified by T.D. 68-9: 
“Edible preparations not specially 
provided for (including prepared 
meals individually packaged) : 
* %K as 
Other : 
* * 
182.95 14% ad val.” 
Claimed under : 
Item 182.52, as modified by T.D. 68-9: 
“Soups, soup rolls, soup tablets or 
cubes, and other soup preparations: 
Eg * ‘ a ue 


182.52 Other 9.5% ad val.” 


Two prior cases have dealt with the merchandise presently before 
the court, and their records have been incorporated in the present case. 
The two prior actions are KBS Trading Co., Lid., American Customs 
Brokerage Co. et al. v. United States, 296 F. Supp. 350, 62 Cust. Ct. 
173, C.D. 3720 (1969), and Marukai Hawaii, Inc., et al. v. United 
States, 66 Cust. Ct. 38, C.D. 4165 (1971). 

That the merchandise in these three cases is of the same kind, or 
similar, cannot be questioned, and is acknowledged by the parties. It 
is adequately and accurately described in the KBS Trading and 
Marukai decisions. In view of these decisions, and particularly the 
summary of the evidence set forth in the Marukai case, no detailed 
description is required here. 

Suffice it to say that the merchandise, in its imported condition, con- 
sists of a package which contains a mass of oriental type noodles, and 
a packet of soup base. It is prepared by boiling the noodles in approxi- 
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mately two cups of water. When the noodles are tender, the soup 
base is added. To this preparation there may be added by the con- 
sumer other available items of food such as meats, eggs, fish cakes or 
vegetables. It is not contested that the merchandise is a quick-cooking 
form of what is known as saimin or ramen. It is called saimin in 
Hawaii, and is known as ramen by orientals. 

It is worthy of note that the package which contains the imported 
merchandise represents it as “Japanese Style Noodles With Soup 
Base.” It is suggested that it be served “* * * as a luncheon,” or “* * * 
as an evening snack.” It is also represented as a “* * * meal in itself.” 

In the KBS Trading case, decided in 1969, the merchandise had 
been classified as an entirety as “edible preparations not specially pro- 
vided for (including prepared meals individually packaged) .” It con- 
sisted of “alimentary paste, packaged with packets containing soup 
base and sold as a unit * * *.” 62 Cust. Ct. at 174. Plaintiffs claimed that 
the saimin or ramen should have been classified separately as alimen- 
tary paste, and as soup base. The evidence indicated that, when pre- 
pared, the importation was edible without the addition of other 
ingredients. 

The court determined the common meaning of the words “prepared 
meal,” which appeared for the first time in the Tariff Schedules of the 
United States. Judge Richardson, writing for the court, stated: 


“Plaintiffs’ own witnesses have admitted the use of the mer- 
chandise at bar as a meal. Further, an examination of the exhibits 
reveals the merchandise is packaged and sold as a unit designed 
to be made into a single dish.” 62 Cust. Ct. at 177. 


The court, consequently, concluded that the plaintiffs had failed to 
overcome the presumption of correctness that attached to the classifica- 
tion by the customs officials, and added that the “exhibits themselves 
appear to be prepared meals individually packaged.” Hence, the court 
sustained the classification, and held that the merchandise was properly 
classified as “prepared meals, individually packaged.” 62 Cust. Ct. at 
178. 

In the Marukai case, decided in 1971, the merchandise again con- 
sisted of packages of alimentary paste, i.e., dried noodles, with enclosed 
packets of soup base. As in the KBS Trading case it was classified as 
“edible preparations not specially provided for (including prepared 
meals individually packaged).” Plaintiffs contested the classification 
and claimed that it was properly classifiable as “soups, soup rolls, soup 
tablets or cubes, and other soup preparations.” 

On the question of the classification of the importation as an entirety, 
the court in the Marukai case expressed its holding as follows: 
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“Accordingly, we find and hold, as did the court in ABS Trad- 
ing, that the noodles and soup base are not separately classifiable 
and we overrule the protests with respect to such claim.” 66 Cust. 
Ct. at 43. 


There can be no doubt that, as stated in the Marukai decision, the 
imported merchandise “which is a new and distinct article of commerce 
formed by joining the alimentary paste and the soup stock” is an 
entirety for tariff purposes. /bid. 

In the Marukai case, citing Crosse & Blackwell Co. v. United States, 
36 CCPA 33 C.A.D. 393 (1948), plaintiffs contended that the provi- 
sion for “other soup preparations” is one without limitations, and 
therefore, includes all forms of the article. Judge Rosenstein, however, 
writing for the court, indicated that, for the cited eo nomine principle 
to apply there must be a showing that the particular merchandise is so 
named, i.e., it must “be recognized as a form of the named article.” 66 
Cust. Ct. at 44. 

After setting forth some of the definitions which bear upon the 
common meaning of the word soup, the court concluded that “soup is 
essentially, a liquid food which may contain pieces of solid food such 
as meat, pasta, or vegetables.” 66 Cust. Ct. at 45. Based upon the testi- 
mony and the exhibits it found that the merchandise did not “comport 
with the common understanding of soup preparations.” 

The court stated : 


“When prepared as described, the resulting product is not noodle 
soup, as plaintiffs claim, but a flavored noodle preparation, com- 
monly known as ‘saimin’ or ‘ramen’. The fact that this type food 
is served in a soup or saimin bow] does not make it a soup any more 
than chili, a well known dish prepared from beans and spices, 
often with the addition of meat is a soup because it is usually 
served in a bowl and eaten with a spoon.” (Emphasis added.) 66 
Cust. Ct. at 45. 


Significantly, the court added: 


“Moreover, there is no evidence of record that the imported mer- 
chandise is bought, sold, or offered to the consuming public as a 
soup preparation. The printing on the packaged exhibits * * * 
describes the contents variously as ‘Saimin with Soup Base’, 
‘Japanese Style Alimentary Paste’, ‘Oriental Type Alimentary 
Paste Product’ or, as * * * ‘Japanese Style Alimentary Paste 
with Soup Base’.” /bid. 


In view of the evidence of record the court in the Marukai case con- 
cluded: 


“Obviously, what is being offered is an oriental style noodle dish, 
not a noodle soup preparation.” Jbid. 
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The court, thereupon, stated its holding as follows: 


“Plaintiffs have in no wise controverted the finding in the incor- 
porated case [i.e., the HBS Trading Co. case] that ‘the exhibits 
themselves appear to be prepared meals individually packaged.’ 


The principle of stare decisis requires a like determination herein.” 
Ibid. 


In the present case, plaintiffs, once again relying on the Cross & 
Blackwell case, urge that since the provision for “other soup prepara- 
tions” is a provision without limitations, “it takes all forms of soup 
preparations, including the merchandise at bar.” In substance, plain- 
tiffs assert that the importation is a soup preparation, and that such a 
classification is more sepcific than “edible preparations not specially 
provided for (including prepared meals individually packaged) .” 

Plaintiffs, in the case at bar, quote from the recent case of Leaf 
Brands, Ine. v. United States, 70 Cust. Ct. 66, C.D. 4409 (1973), to sub- 
stantiate their claim that “item 182.52 is more specific than item 
182.95, TSUS.” In the Leaf Brands case an importation known as 
“Zing,” consisted of a powder composed of approximately 95 percent 
dextrose, plus citric acid, flavoring and coloring. It was contained in 
a simulated softdrink bottle and was sipped up by the user through a 
straw. 

The quotation from the Leaf Brands case states: 


“At the outset, it should be noted that item 182.91—the provision 
under which the present import was classified—is limited to edible 
preparations ‘not specially prov ided for’. Thus evidence that either 
item 157.10 or 155.75 is satisfied is ‘ipso facto’ also evidence that 
item 182.91 ‘is not pertinent’. Venetianaire Corp. of America v. 
United States, 60 CCPA 75, C.A.D. 1084 (1973) > 70) Cust. Ct. at 
69. 


Inthe Leaf Brands case the “Zing” had been classified by the customs 
officials under item 182.91 as “edible preparations.” The defendant 
claimed alternatively that it was a flavored sugar dutiable under item 

155.75. Plaintiff claimed that it was dutiable as “confectionery” under 
item 157.10 which specifically covered “candy, and other confec- 
tionery.” 

The evidence and the sample clearly established that the product 
was “confectionery,” a term applicable to many kinds of sweet-tasting 
articles eaten for their taste and flavor without further preparation, 
and usually sold at confectionery outlets. Hence, the importation was 
held to be properly classifiable under item 157.10 as “confectionery.” 
Having found that the “Zing” was, in fact, a “confectionery,” the 
court, of course, set aside the classification of the customs officials and 
sustained plaintiff’s claim. 
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It is to be noted that, pertaining to the defendant’s alternative claim, 
the court stated : 

“Whether item 155.75 [covering sugar, etc.] is narrower in scope 
than item 157.10 [covering candy and other confectionery] need 
not be reached since the court finds that the merchandise in issue 
[Zing] is more than flavored sugar. It is sugar plus citric acid 
plus fruit flavor plus coloring which have been combined to 


produce a confectionery product in powder form.” 70 Cust. Ct. at 
74. 


The court, in the Leaf Brands case, found that plaintiff’s testimony 
was sufficient to establish a prima facie case that the product, i.e., 
“Zing,” was “confectionery,” as claimed. It added that the defendant 
therein “offered no proof in rebuttal to support its classification.” 
Since the court found that the merchandise was “confectionery,” 
clearly the eo nomine classification was properly made to prevail over 
the classification for “edible preparations.” 

The principle of customs law applied by the court in the Leaf 
Brands case is not in question. Clearly, if the product is specified 
eo nomine in the tariff schedules, such a classification must be applied 
and prevails over all others. 

Here, the two prior decided cases have sustained the classification of 
the saimin or ramen, and have held that it is not a soup or soup prep- 
aration. Furthermore, the quotation from the Leaf Brands case, upon 
which plaintiffs rely, is inapplicable because the court in the KBS 
Trading and Marukai cases did not merely sustain the classification as 
edible preparations “not specially provided for.” The merchandise 
was held to be “prepared meals individually packaged.” As stated in 
the penultimate paragraph in the Marukai case: 


“Plaintiffs have in no wise controverted the finding in the in- 
corporated case that ‘the exhibits themselves appear to be pre- 
pared meals individually packaged.’ The principle of stare 
decisis requires a like determination herein.” 66 Cust. Ct. at 45. 


Plaintiffs’ reliance on the Leaf Brands case is misplaced since the 
Leaf Brands case did not deal with “prepared meals individually 
packaged.” Its animating principle, i.e., the applicability of the eo 
nomine classification, could only apply in the case at bar if the mer- 
chandise were found to be “soups” or “other soup preparations.” But 
this, indeed, is the fact to be proven, and two prior decisions of this 
court have held that it is not. 

Furthermore, in the Leaf Brands case, the court noted that once 
plaintiff established its prima facie case the burden of proof shifted 
to the defendant, and the defendant therein “offered no proof in 
rebuttal to support its classification.” Surely this cannot be said here. 
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In the present case plaintiffs called nine witnesses and offered 24 
exhibits. One of these witnesses was plaintiffs’ counsel. The defendant 
called eight witnesses and offered 17 exhibits. The case was tried with 
great vigor, and counsel deserve to be congratulated for their com- 
petence and zeal. Nevertheless, notwithstanding the voluminous rec- 
ord, an accurate and fair presentation or description of the product 
is still to be found in the decisions of the two prior cases. 

If the court in the M/arukai case had found that the merchandise 
was soups or other soup preparations, the present action would not 
have been brought. The question presently before the court, however, 
was squarely presented in the Marukai case, and the determination of 
the court is clear and unmistakable. The plaintiffs may not agree with 
the holding, but they cannot deny its import, or that it was made. 

The defendant, in its brief, highlights that this is the second case 
where the identical question is presented, viz: whether the merchandise 
was properly classified under item 182.95 [182.91 in the prior case], or 
whether it is a soup preparation under item 182.52. It urges that plain- 
tiffs have “shown no cause for modification of the finding” in the prior 
case, i.e., Marukai. Indeed, the defendant suggests that the additional 
evidence in the present case “buttresses” the finding of the prior case 
that the merchandise is not a soup preparation, and that the prior 
decision is “stare decisis of the issues” in the instant case. 


The stare decisis aspect of the case can best be summarized by a 
quotation from the case of United States v. Dodge & Olcott, Inc., 47 
CCPA 100, 103, C.A.D. 737 (1960). The Court of Customs and Patent 
Appeals in that case stated : 


“While we always are open to consider all proper and pertinent 
matters which bear upon the issue of possible error in an ear lier de- 
cision, such matters when presented must be clear and convincing. 
It is unfair both to the courts and to the parties litigant that there 
be a readjudication of issues previously determined except upon 
a clear and convincing showing of error. This requirement is not 
satisfied by a reargument of the former issues on the same or a 
merely cumulative record. We are unwilling to find error in a prior 
decision where, as here, the only reason adv: anced is that the party 


asserting the error does not agree with our prior decision.” (Em- 
phasis added.) 


The court agrees with the defendant’s statement that plaintiffs 
have “shown no clear and convincing error on the part of the Court 


in C.D. 4163 [Marukai] which would lead to a contrary result herein.” 
Moreover, defendant correctly points out that: 


“The only thing that plaintiffs have accomplished in the instant 
action is to reargue one of the issues in C.D. 4165 and offer addi- 
tional evidence of a cumulative nature, 7.e., opinions of witnesses 
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on whether or not the subject merchandise is a noodle soup, and 
the reasons for their opinions. Considering the entire record 
herein, including the evidence offered by defendant in support of 
the classification of the subject merchandise, the decision in C.D. 
4165 is sound in that plaintiffs herein-as therein -have failed 
to prove that the subject merchandise was incorrectly classified 
and that their claim is correct.” 


In its reply brief, plaintiffs submit that the holding in the Marukai 
case “is not stare decisis of the factual issues herein to be decided on the 
more expanded record in the present case.” Plaintiffs assert that “the 
defect of the record noted by the court in the Marukai Hawaii case 
* * * no longer exists.” The “defect,” refers to the court’s statement, in 
the Marukai case, that there was no proof that “the imported mer- 
chandise is bought, sold, or offered to the consuming public as a soup 
preparation.” 66 Cust. Ct. at 45. As indicated in the court’s footnote to 
the previous quotation an effort was made to prove this in the Marukai 
case, but the court was not persuaded. The effort was also made in the 
present case. Hence, plaintiffs assert : “Although noodle soup prepara- 
tions such as involved herein are labeled with trade names such as 
‘saimin’ or ‘ramen,’ when prepared as directed on the package, they 
are held out to the public as noodle soup.” (Plaintiff’s reply brief, p. 2) 

Plaintiffs, however, assume that the merchandise is a noodle soup, 
and state that it is “labeled with trade names such as ‘saimin’ or 
‘ramen’.” But saimin or ramen is not a label or a trade name. The prod- 
uct is saimin or ramen. That is precisely what it is called and how it 
is commonly known. 

There is no doubt that plaintiffs attempted to cure “the defect,” but 
the record will only show that they merely succeeded in repeating 
testimony and unsubstantiated opinions in the two prior cases. Al- 
though the “expanded record” may be more voluminous, the testimony 
of the present trial is, by and large, cumulative and the sum and sub- 
stance is, therefore, the same. Perhaps new is the testimony of some 
of plaintiffs’ witnesses, as stated in plaintiffs’ brief, that “[w]hen 
prepared, exhibit 1 [the merchandise in issue] is eaten as a snack or 
light meal.” (Plaintiffs’ brief, p. 15.) But this fact only enhances 
the persuasivenss of both the KBS Trading and the Marukai cases 
that the imported saimin or ramen is indeed a prepared meal individ- 
ually packaged. Even on the question whether saimin or ramen is a 
soup, or a soup preparation, plaintiffs’ witnesses were divided, and 
offered varying opinions of doubtful reliability. 

In customs classification cases the question before the court is 
whether the plaintiff has succeeded in rebutting the presumptively cor- 
rect classification of the customs officials. Sanji Kobata et al. v. United 
States, 326 F. Supp. 1397, 1399, 66 Cust. Ct. 341, 344, C.D. 4213 (1971). 
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See also United States v. New York Merchandise Co., Inc., 435 F. 2d 
1315, 58 CCPA 53, C.A.D. 1004 (1970). In this case, as in the XKBS 
Trading and Marukai cases, the merchandise was classified under the 
identical provision of the tariff schedules covering edible preparations 
not specially provided for (including prepared meals individually 
packaged). It is well established that the presumption of correctness 
that applies to that classification also attaches to every subsidiary fact 
necessary to support it. United States v. New York Merchandise Co., 
Inc., 435 F. 2d 1315, 1318, 58 CCPA 53, 58, C.A.D. 1004 (1970) ; Vov- 
elty Import Co., Inc. v. United States, 53 CCPA 28, 32, C.A.D. 872 
(1966). Hence, that classification carries with it the presumptively 
correct finding that the merchandise is something other than soup or a 
soup preparation as claimed. 

The specific question presented here is whether the merchandise, 
“Sapporo Ichiban,” admittedly commonly known as saimin or ramen; 
falls within the common meaning of “other soup preparations.” In the 
Marukai case, three judges of this court answered this question in the 
negative and affirmed the classification. 

Although the plaintiffs have not discharged their burden of proof 
in the instant case, the defendant nevertheless urges specific reasons to 
sustain the classification. It may be appropriate to restate some of them. 
Thus, saimin or ramen has a ratio of solid foods to liquid far greater 
than that found in noodle soup preparations distributed in the United 
States. This ratio is further increased by the addition of other items of 
solid foods that are included in the preparation prior to serving. 
Whereas saimin or ramen is eaten with chopsticks or a fork and a 
spoon, in the United States soup is hardly ever eaten with any utensil 
other than a spoon. Persons eating saimén or ramen will always eat all 
of the noodles and solid foods, but will not always drink all of the 
liquid. Indeed, saimin or ramen is eaten for the noodles and other solid 
foods that it contains. Moreover, unlike soups, which are usually con- 
sumed with other foods in a meal, saimin or ramen is usually eaten as a 
snack or a light one-dish meal. Hence, there is testimony that saimin or 
ramen is a solid food. 

Plaintiffs’ reliance upon the cases of Fujii Junichi Shoten, Ltd., et al. 
v. United States, 54 Cust. Ct. 277, C.D. 2544 (1965), and Shirokiya, 
Incorporated, and American Customs Brokerage Company v. United 
States, 54 Cust. Ct. 463, Abs. 69374 (1965), does not require extended 
discussion. The merchandise in those cases, classifiable under the Tariff 
Act. of 1930, consisted of alimentary pastes, noodles containing flavor- 
ing. However, they were not imported with a packet of soup base, as 
was the merchandise at bar. The merchandise, therefore, is not the 
same. 
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In summary, plaintiffs have not succeeded in presenting to the court, 
in the language of the Dodge & Olcott case, such “clear and convinc- 
ing” matters that warrant disregarding the authority and persuasive- 
ness of the Marukai decision. Plaintiffs’ additional evidence has largely 
been offset by the countervailing proof that has been submitted by the 
defendant in support of the classification. Moreover, in a close case 
the court cannot ignore the presumption of correctness that attaches 
to the classification of the customs officials. In this case, whatever doubt 
may exist is resolved by the application of the doctrine of stare decisis. 
Nothing more need be added that has not already been written in the 
KBS Trading and Marukai cases. 

In view of the foregoing plaintiffs’ claim is overruled. Judgment 
will issue accordingly. 


(C.D. 4505) 
Frank W. Winne & Sons v7. Unitrep States 
Binding twine 


Brypinc Twine—WRapPinG AND Ty1nc TwINe 


The provision of paragraph 1622 of the Tariff Act of 1930, as 


amended, allowing free entry for all binding twine composed of 
various vegetable fibers and not exceeding 750 feet to the pound held 
limited to twine that is chiefly used for agricultural purposes and is 
not. applicable to twine that is chiefly used for industrial wrapping 
or tying purposes. 


Court No. 63/22868 
Port of Philadelphia 
[Judgment for defendant.] 
(Decided March 21, 1974) 


Allerton deC. Tompkins for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Velta A. Melnbrencis and 
Andrew P. Vance, trial attorneys), for the defendant. 


Materz, Judge: This case involves the proper tariff classification 
of a shipment of sisal twine that was imported in 1963 from Mexico 
into the United States via the port of Philadelphia. The twine was 
assessed with duty at the rate of 15 percent ad valorem under the pro- 
visions for cords and twine in paragraph 1005(b) of the Tariff Act of 
1930, as modified, T.D. 51802. Plaintiff claims that the twine in con- 
troversy is entitled to entry free of duty as binding twine under the 
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provisions of paragraph 1622 of the above act, as amended by Public 
Law 219, 65 Stat. 655 (1951). 


The relevant statutory provisions are: 


Paragraph 1005(b), supra: 


Cords and twines (whether or not composed 
of three or more strands, each strand com- 
posed of two or more yarns), tarred or 
untarred, single or plied, wholly or in 
chief value of manila (abaca), sisal, hene- 
quen, or other hard fiber 15% ad val. 

a h 1622, supra: 

All binding twine, and twine chiefly used 
for baling hay, straw, and other fodder 
and bedding materials, manufactured 
from New Zealand hemp, henequen, 
manila, istle or Tampico fiber, sisal grass, 
or sunn, or a mixture of any two or more 
of them, of single ply and measuring not 
exceeding seven hundred and fifty feet to 
the pound 


The record establishes that the imported merchandise consists of 


one-ply, unoiled, Mexican sisal twine which measures less than 750 
feet per pound, and is chiefly used for industrial wrapping and tying 
purposes and not for agricultural purposes or for baling hay, straw, 
or other fodder or bedding materials.? In this context, the issue is 
whether the term “binding twine” as used in paragraph 1622; as 
amended, includes twine that is chiefly used for industrial wrapping 
and tying purposes or whether the term “binding twine” is limited 
to twine that is chiefly used for agricultural purposes. 


1The administrative protest in the present action covers all the merchandise imported 
under entry 26993. However, the complaint in the action is directed only to that merchan- 
dixe identified on the invoice as: 


Unoiled, Clipped, Sisal Twine 


Reels, 1 Ply Medium, 300 Ft. per Ib. 
Coils, 1 Ply Medium, 300 Ft. per Ib. M. ends 
Reels, 1 Ply Fine, 400 Ft. per Ib. 


In this circumstance, plaintiff’s claims as to the remaining merchandise covered by entry 
26993 are deemed abandoned. 

2 The record herein consists of (1) the record in the incorporated case, Maher-App & Co. 
v. United States, 60 Cust. Ct. 470, C.D. 3429 (1968), aff'd Id. v. Id., 57 CCPA 31, C.A.D. 
9738, 418 F. 24 922 (1969) ; and (2) the record in the present case. 
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Examination of the record in greater detail shows that the following 
types of twine have the quality and characteristics listed below: 


Binder twine is a one-ply twine made of hard henequen or sisal 
fiber which is oiled and treated with insect repellent to resist rot, 
rodents and insects. It is manufactured to a length of 500 or more 
feet to the pound and is put up in either 8-pound tubes, 6 tubes to the 
bale, or in 5-pound balls, 10 balls to the bale. Twine of this type is 
chiefly used on.the farm for binding and tying grains and is distrib- 
uted through farm machinery and equipment dealers, farm and feed 
dealers, and farm cooperatives. Because it is oiled and treated with 
insect and rodent repellents, it cannot be used as wrapping or tying 
twine. 

Baler twine is made of a one-ply material and ranges between 200 
to 257 feet per pound; it is oiled and treated with insect repellent 
to resist rot, rodents and insects. Such twine is manufactured in 
20-pound balls, with two balls to the bale; is much thicker, heavier 
and stronger than binder twine; and is chiefly used on the farm in 
hay balers to tie and bind bales of hay, straw and fodder crops. As 
in the case of binder twine, baler twine is distributed through farm 
machinery and equipment dealers, farm and feed dealers, and farm 
cooperatives. Also like binder twine, it cannot be used as wrapping 
or tying because of its oiled and repellent-treated condition. 

Wrapping twine and tying twine are one and the same and are 
sometimes referred to as sisal twine. Twine of this type consists 
of a piece of string manufactured from fiber. It is stainless, i.e., unoiled, 
and is made in various put-ups, such as 10- or 20-pound balls or 
50-pound reels or tubes, and also in different size bales according to 
customer specifications. It is white in color (although different colors 
may be specially ordered); is treated with a softening material; 
and comes in one, two or three plies in lengths of 200 and 300 or 400 
feet. Wrapping and tying twine is not sold in the same channels of 
distribution as binder or baler twine; it is usually stronger than binder 
or baler twine; and it is not used for agricultural purposes but rather 
is chiefly used for such industrial purposes as wrapping or tying of 
packages ; bundles, newspapers, etc. 

The record further shows that the term “binding twine” is rarely 
used in the United States; that in the trade, agricultural twines are 
specifically referred to either as binder twine or baler twine, while 
wrapping or tying twines are referred to as such and also as sisal 
twines; that plaintiff’s own catalogues refer to merchandise such as 
that involved here as wrapping or tying twine; that only in the most 
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infrequent cases is wrapping or tying twine ordered under the name 
of binding twine; that the term “binding twine” has never appeared 
in trade literature in connection with either binder twine or wrapping 
or tying twine; and that binder twine is not commercially inter- 
changeable with wrapping or tying twine. 

It is to be added that plaintiff’s witnesses in the present case * testified 
that in their opinion the term “binding twine” covered both binder 
twine and wrapping and tying twine. This opinion, they testified, was 
based on the definition of the verb “bind” and the adjective “binding” 
as set out in Webster’s Third New International Dictionary (1965 ed.). 
In that dictionary, the verb “bind” is defined as follows: 


bind, v.t.; 1. to make secure by tying (as with a cord) a bound 
his hands) . . . 4. to tie together (as stalks of wheat) (binding 
the reaped wheat into sheaves) * * * 


The adjective “binding” is defined in this dictionary as follows: 


1, that binds or causes to bind : tending to bind. 


Defendant’s witness, on the other hand, when asked what in his 
opinion the term “binding twine” connoted, replied (R.131) : 


Well, I think it is a play on words, a matter of sematics. We have 
had occasion to have the word referred to in the dictionary and 
as far as the dictionary is concerned, it would appear that binding 
things together can be accomplished with twine, but as far as the 
domestic twine industry is concerned, the only reference to the 
word binding is in connection with binding grain in shocks, as 
would be accomplished with binder twine. 


Til 


With the foregoing considerations in mind, plaintiff points out that 
in 1951, paragraph 1622 of the Tariff Act of 1930 was amended by 
Public Law 219 by inserting after the words “binding twine” a comma 
and the words “and twine chiefly used for baling hay, straw, and other 
fodder and bedding materials.” To understand more fully the import 
of this change, it is helpful again to quote paragraph 1622—this time 
underscoring the new matter added by the 1951 amendment : 


Par. 1622. All binding twine, and twine chiefly used for baling 
hay, straw, and other fodder and bedding materials, manufac- 
tured from New Zealand hemp, henequen, manila, istle or Tampico 
fiber, sisal grass, or sunn, or a mixture of any two or more of 


3In the present case, plaintiff presented three witnesses, as follows: An employee of 
the plaintiff company who handled import and sales transactions; the president of the 
plaintiff company; and the president of a cordage importing and distributing company. 
Defendant called one witness who was the retired sales manager of a domestic cordage 
manufacturer. 
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them, of single ply and measuring not exceeding seven hundred 
and fifty feet to the pound. 

With respect to this amendment, plaintiff contends that the intent 
of Congress in enacting it was to provide for ald binding twine which, 
according to plaintiff, included wrapping and tying twine as well as 
twine chiefly used for baling specified agricultural commodities. In 
other words, plaintiff argues that in order to give significance to the 
word “all” as well as to the comma that appears after the words “all 
binding twine,” the term “binding twine” embraces both agricultural 
(so-called binder twine) and non-agricultural twines (so-called wrap- 
ping or tying twines) that are used for binding purposes. Additionally, 
plaintiff asserts that decisions relating to paragraph 1622 before it was 
amended in 1951 are not determinative of the scope of that paragraph 
after it was amended. 

Defendant, on the other hand, contends that a number of judicial 
decisions have held that to be entitled to free entry under paragraph 
1622, a twine must be of a class or kind chiefly used in agricultural 
pursuits, and that since wrapping or tying twine is not so chiefly used, 
it is precluded from classification under paragraph 1622. Defendant 
further contends that legislative history and judicial decisions indi- 
cate that the 1951 amendment to paragraph 1622 did not enlarge its 
scope to include wrapping or tying twine under the term “all binding 
twine.” For, according to defendant, the amendment was intended 
solely for the benefit of the American farmer and was enacted merely 
for clarification purposes in order specifically to cover baler twine—an 
agricultural twine. Finally, defendant argues that in any event, the 
common meaning of the term “binding twine” is a class of twine 
chiefly used in agriculture. 

For the reasons that follow, the court agrees with defendant’s posi- 
tion and overrules plaintiff’s claim that the imported merchandise 
should be classified under paragraph 1622.4 


IV 


A. Over the years, there has been considerable litigation as to what 
merchandise is covered by the language “all binding twine” ‘in para- 
graph 1622 of the 1930 Tariff Act. By way of background, we consider 


at the outset those cases involving that paragraph which were decided 
before the 1951 amendment was adopted.® 


* Defendant also argues that the court erred in admitting into evidence certain exhibits 
as representative of the imported merchandise and that accordingly plaintiff has failed 
in its burden of proof. This argument, the court concludes, is devoid of merit. 

° Prior to the 1951 amendment, paragraph 1622 read as follows : 

All binding twine manufactured from New Zealand hemp, henequen, manila, istle or 
Tampico fiber, sisal grass, cr sunn, or a mixture of any two or more of them, of 
single ply and measuring not exceeding seven hundred and fifty feet to the pound. 
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The first of these cases was Geo. Wm. Rueff, Inc. v. United States, 65 
Treas. Dec. 740, T.D. 47033 (1934) which concerned the proper classi- 
fication of sisal twine that met all the specifications of paragraph 1622 
for binding twine and was used exclusively in agriculture on farms and 
in harvesting machinery to bind up sheaves of grain. However, the 
collector classified the twine under paragraph 1005(b) rather than 
under paragraph 1622 for the sole reason that it did not contain as 
much as 8% of oil, as required by a Treasury regulation which pro- 
vided that twine was not to be classified free of duty under paragraph 
1622 if it contained less than 8% of oil. The court held that the regula- 
tion was invalid as an abridgment of law, and further concluded that 
“the character of the merchandise * * * has been fully established as 
sisal binder twine.” [Emphasis added.] 65 Treas. Dec. at 745. For these 
reasons, the court sustained the protest which claimed the merchandise 
was free of duty under paragraph 1622. 

The second case was Geo. Wm. Rueff, Inc. v. United States, 72 Treas. 
Dee. 290, T.D. 49151 (1937) in which binder twine measuring less than 
475 feet to the pound was classified by the collector under paragraph 
1005(b) rather than under paragraph 1622 on the basis of a Treasury 
regulation which required that in order to be entitled to classification 
as binding twine under the latter paragraph, the twine must’contain 
not less than 500 feet to the pound, from which the collector allowed 


a variation up to 5%, making a minimum requirement for binding 
twine of 475 feet to the pound. The court first found (72 Treas. Dec. 
at 293) : 


The testimony taken as a whole shows that the imported mer- 
chandise is of the character or kind wholly or chiefly, used on 
harvesting machines for the binding of grains such as cheat corn, 
rice, etc., and that it is so used whether it measures 750, 500, 475, 
or less feet to the pound. The testimony further shows that the 
merchandise meets all the statutory requirements for classification 
as binding twine (which is shown to be synonymous with binder 
twine) as laid down in said paragraph 1622 of said act of 1930, 
in that it is manufactured from sisal grass, is of single ply, and 
measures not exceeding 750 feet to the pound. [Emphasis added. ] 


The court then held that unless it was established that twine of the 
kind and character in question of less than 475 feet to the pound was 
not chiefly used for the binding of grain, the foregoing Treasury regu- 
lation was invalid as an abridgment of law. Since the government had 
been unable to put in any evidence of such fact, and since the testimony 
of the plaintiff to the contrary was uncontradicted, the court held that 
the case fell squarely within the court’s decision in the prior Rueff case, 
supra, 65 Treas. Dec. 740. Accordingly, plaintiff’s claim for free entry 
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of the merchandise under paragraph 1622 as binding twine was sus- 
tained. 


The next relevant case was Independent Cordage Co., Inc. v. United 
States, 3 Cust. Ct. 157, C.D. 223 (1939). There, single-ply sisal twine 
measuring not exceeding 750 feet to the pound and containing 3% 
of oil and less, was classified under paragraph 1005(b) of the Tariff 
Act of 1930 and was claimed to be free of duty as binding twine under 
paragraph 1622. The court held (1) that the provision for binding 
twine in paragraph 1622 is an eo nomine designation by use and has 
reference to twine chiefly used on binder or harvesting machines for 
the binding of grain after cutting; (2) that it was shown by the rec- 
ord and other cases that the terms “binding twine” and “binder 
twine” are synonymous and interchangeable terms; and (3) that 
plaintiff’s claim had to be overruled for failure to prove chief use. As 
the court said (3 Cust. Ct. at 162) : 


In the present instance there is no testimony as to what the 
particuar importation of twine was used for, much less that this 
kind or class of twine was chiefly used on binder or harvesting 
machines for binding grain. If “binding twine” or “binder twine” 
is to be regarded as an eo nomine be use, as above indicated by us, 
chief use of the merchandise on harvesting machines for bind- 
ina grain is undoubtedly of paramount importance to estab- 
lish its character as binding twine, apart from the other specifica- 
tions called for by said paragraph 1622. This was also indicated by 
us in the later case of Geo. Wm. Rueff, Inc. v. United States, T.D. 
49151, decided September 1, 1937, raising the question as to the 
validity of the regulation of the Secretary of the Treasury (T.D. 
40805) requiring that binding twine “must contain approxi- 
mately not Jess than 500 feet to the pound.” This court held this 
regulation also invalid for the same reason as that given in the 
first Reuff case, supra, and, in sustaining plaintiff’s claim for free 
entry of the merchandise as sisal binding twine, did so on the show- 
ing that the twine therein was of the kind or class whelly or 
chiefly used on harvesting machines for the binding of grains * * *. 

* * Ess % * a a 

The failure of proof on the question of chief use of the kind 
or class of sisal twine in the present instance is necessarily fatal 
to plaintiffs’ claim, especially as its own witness Bancroft testi- 
fied on cross-examination that his definition of binding twine 
would be a good definition of one-ply wrapping twine * * *. 
[Emphasis throughout added. ] 

To similar effect as Independent Cordage is Alberto Vales v. United 
States, 9 Cust. Ct. 219, C.D. 698 (1942) where plaintiff’s claim for clas- 
sification of sisal twine under paragraph 1622 was overruled on the 
basis that plaintiff had failed to prove that the importation was 
chiefly used on harvesting machines for the binding of grain. 
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To sum up, the foregoing decisions make it clear that the term 
“binding twine” in paragraph 1622 was used synonymously and 
interchangeably with the term “binder twine.” Further, on this as- 
pect, it is to be noted that since 1896 binding twine has been allowed 
entry free of duty and “[w]henever, in the years intervening * * * 
the provision was the subject of congressional or Tariff Commission 
consideration, the phrases ‘binding twine’ and ‘binder twine’ appear 
to have been employed interchangeably, although the latter phrase 
predominates throughout.” Geo. Wm. Reuff, Inc. v. United States, 
28 Cust. Ct. 84, 91, C.D. 1392 (1952), aff'd sub. nom. United States v. 
Geo. Wm. Reuff, Ine, 41 CCPA 95, C.A.D. 535 (1953). Finally, it is im- 
portant to observe that the purpose of allowing duty-free entry of 
binding twine was to aid the American farmer. As this court pointed 
out in Reuff (28 Cust. Ct. at 90) : 


An examination into the circumstances surrounding congres- 
sional action in removing binding twine from the dutiable sched- 
ules reveals that it was the desire of the Congress to alleviate the 
unfortunate economic plight in which the American farmer 
then found himself, a condition which, in a measure, was ag- 
gravated by the protective tariff system. To permit the farmer 
a more profitable enjoyment of the fruits of his hard and con- 
tinuing labor, the import tax upon certain articles and materials, 
including binder twine, was removed. 


B. Against this background, we consider now the 1951 amendment to 
paragraph 1622. The factor that gave rise to this amendment was 
a ruling issued by the Commissioner of Customs in October 1945 that 
baler twine—i.e., twine used chiefly in hay balers to tie and bind bales 
of hay, straw and fodder crops—was not entitled to duty-free entry: 
under paragraph 1622, but rather was classifiable under paragraph 
1005(b) and thus dutiable at 15 percent ad valorem. To overcome that 
ruling—which was in the process of litigation *—Public Law 219 
was enacted in 1951 to add to paragraph 1622 a provision for baler 
twine. Examination of the legislative history makes it clear that the 
amendment was neither intended to change nor changed the basic 
purpose of the scope of the paragraph—which was to benefit the 
American farmer by allowing duty-free entry of agricultural twine. 
For one thing, the very name of H.R. 1005, which subsequently be- 
came Public Law 219, is significant. It was “A bill to amend the Tariff 
Act of 1930 to provide for the free importation of twine used for baling 
hay, straw, and other fodder and bedding material.” See 97 Cong. Rec. 
110 (1951). It was not “A bill to provide for the free importation 
of wrapping or tying twine.” Beyond that, the specific intent of 


* The litigation then in process was Geo. Wm. Rueff, Inc. v. United States, supra, 28 
Cust. Ct. 84, aff’d 41 CCPA 95. 
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Congress was expressed in the general debate on H.R. 1005 in the 
House of Representatives. 97 Cong. Rec. 11263-11284, 11398-11416 
(1951). Thus, the debate made the following facts clear as to con- 
gressional intent : 


1. The purpose of the bill was to provide the same duty-free treat- 
ment for baler twine as had been granted to binder twine since 1896; 

2. The bill was for the benefit of the American farmers and was 
supported by the four major farm organizations; 

3. Binder and baler twine were the two major kinds of agricultural 
binding twines, though baler twine did not come into use until 1939; 

4. Both binder and baler twine were used by the same farmers in 
harvesting crops; 

5. The bill was not designed to establish any new policy in tariff 
matters but would be in accord with the established policy of Congress 
to admit agricultural commodities and implements free of duty ; 

6. The language of paragraph 1622 was broad enough to include all 
agricultural twine, both binder and baler twine, on the free list. How- 
ever, because of the Bureau of Customs ruling that baler twine was 
subject to a duty of 15 percent ad valorem, legislative recourse was 
the only proper and quick answer to establishing congressional intent ; 

7. When Congress used the word “binding twine” instead of “binder 
twine” in the Tariff Act of 1930, the basic purpose was to cover mate- 


rials used by farmers in the binding of their crops during harvest ; 
8. The purpose of H.R. 1005 was to provide for the free importation 
of baler twine by clarifying the intent of Congress in paragraph 1622 


Also during the course of the House debate, Representative Wilbur 
Mills, a member of the Ways and Means Committee, reiterated that 
H.R. 1005 was for the benefit of the farmers; that it had been a con- 
gressional biapartisan policy of long standing to keep farm supplies 
and equipment used by the farmer in his farming operations on the 
duty-free list; and that farm organizations had urged the legislation, 
since they desired to put baler twine on the free list where they believed 
it was intended to be by the action of Congress in 1896. 97 Cong. Rec. 
11274-11275 (1951). He further informed the House (/d. at 11275) 
that— 


The Tariff Act of 1930, and previous acts, recognize the various 
products of the cordage industry, paragraph 1005(a) provides for 
cordage—rope—and paragraph 1005(6) provides for wrapping or 
tying twines. Cordage, rope, wrapping, and tying twimes are all 
subject to import duties. Paragraph 1622 provides for all binding 
twines—agricultural twines—which are exempt from import 
duties. [Emphasis added. ] 
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Senate Report No. 1050, which accompanied H.R. 1005 (2 U.S. Code 
Cong. and Adm. Serv., 82d Cong., 1st Sess., pp. 2467-2469 (1951) ), 
similarly made clear that the purpose of the bill was for the benefit of 
the farmer. Thus, the report pointed out (Jd. at 2468) : 


* * * [T Jhere is no just basis for distinguishing between the tariff 
status of such essential commodities of similar use on the farm 
as binder twine, baling wire, and baler twine. This bill will place 
baler twine on the same duty-free status as binder twine and bal- 
ing wire, which is in accord with the established policy of Congress 
to admit agricultural commodities and implements free of duty. 


From the foregoing there can be no doubt that the only purpose of 

the 1951 amendment to paragraph 1622 was to aid the farmer by 
insuring duty-free treatment for baler twine. Indeed, to construe the 
amendment as providing duty-free treatment for wrapping or tying 
twine would be to completely ignore congressional intent.’ 
C. The next relevant event following enactment of the 1951 amend- 
ment was the decision by our appellate court in United States v. Geo. 
Wm. Rueff, Inc., 41 CCPA 95, C.A.D. 535 (1935). The sole issue in 
that case—which arose prior to the 1951 amendment—was whether the 
term “all binding twine” in paragraph 1622 was intended to cover 
only “binder twine” or whether it was flexible enough to include 
baler twine used in harvesting operations for tying or binding pur- 
poses. In affirming the decision of this court which sustained the plain- 
tiff’s protest for duty-free entry under paragraph 1622, the appellate 
court stated (41 CCPA at 100-101) : 


Coming then to an interpretation of the term “binding twine,” 
as used in paragraph 1622, there is no doubt in our minds as to 
the validity of the Government’s contention that the term has 
been used synonymously and interchangeably with the term 
“binder twine” in judicial decisions as well as in Congressional 
proceedings. However, it does not necessarily follow that such 
use of the terms precludes admission of the involved twine into 
the provisions of paragraph 1622. The definitions cited by the 
trial court show that the term “binding twine” is not limited 
solely and exclusively to the tying or binding of small grains, 
but are flexible enough to include twine of the instant type in 
harvesting operations for tying or binding purposes. 


7 Plaintiff argues (Br. p. 11) that if Congress intended in the 1951 amendment to 
limit paragraph 1622 to include only agricultural twine, it would have extended the 
term “twine chiefly used for baling hay, straw, etc. to binding twine.” However, plaintiff 
says, Congress did not do so but rather “went to the trouble of evidencing its intent by 
placing a comma after the words ‘all binding twine.’” In this circumstance, plaintiff 
contends that “[a]s thus amended by Congress the agricultural limitation placed upon 
other things mentioned in the paragraph was not extended to binding twine.” The diffi- 
culty with this argument is that inasmuch as wrapping or tying was never within the 
scope of paragraph 1622, Congress did not have to add additional language to the words 
“all binding twine” to include only agricultural twine. Further, it is clear from the 
legislative history of the 1951 amendment and the other sources referred to previously, 
that over the years the term “all binding twine” was intended to cover only agricultural 
twine. 
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While there are, as pointed out above, some differences in the 
physical composition of the two twines, at the same time they also 
possess many similar physical characteristics as well as in the 
common use to which they are put. Both are used in what are 
clearly agricultural pursuits, viz, in the binding of small grains 
and in the baling of hay. * * * 

While it is true the involved twine was not in existence when 
the Tariff Act of 1930 was enacted, it is axiomatic that Congress 
legislates for the future as well as for the present, and we must 
assume that Congress, in writing the instant paragraph, imposed 
therein all of the limitations which it intended that class and 
kind of merchandise to bear. Clearly, it was not necessary for 
Congress to employ the word “all” unless it intended that word 
to encompass all of the twine which met the specific requirements 
thereof. We are in agreement with the trial court that the in- 
volved twine meets those limitations and that paragraph 1622 
should control. 

Moreover, it is our view that to hold otherwise would result 
in an anomalous and undesirable situation. For example, a farmer 
using binding twine in the agricultural pursuit of harvesting 
small grains would be using a twine completely free of duty, 
whereas his neighbor across the fence, likewise engaged in an 
agricultural pursuit, the baling of hay, and using a twine meeting 
the physical specifications of the same paragraph under which 
the binding twine was entered, would be compelled to pay a duty. 
If Congress intended, as both the trial court and this court believe 


to be the case, that the instant paragraph was enacted for the 
benefit of the farmer in his agricultural pursuits, then such a 
situation would be absurd. We concur with the view of the Cus- 
toms Court that the language of paragraph 1622 is clearly broad 
enough to avoid such an anomaly. 


oe * * * * * Bo 


We note in the briefs of the parties that great emphasis is 
placed upon the probable reasons for the enactment of Public 
Law 219 (approved October 25, 1951) in which Act paragraph 
1622 was amended by adding the words “and twine chiefly used 
for baling hay, straw and other fodder and bedding materials.” 

Counsel for the Government and amicus curiae urge that such 
action is evidence that the original paragraph did not include 
twine such as that at bar. 

Appellee, on the other hand, urges that such amendment is 
evidence that Congress intented only to clarify its original in- 
tent and to void the ruling of the Commissioner of Customs 
which, in 1945, placed twine such as that at bar under para- 
graph 1005(b). 

* * * We believe the circumstances here are more than ample 
to support our conclusion that Congress intended only to clarify 
the language origqnally employed in paragraph 1622. [Emphasis 
throughout addded.] 
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The holding in Rueff (41 CCPA 95) was reaffirmed in Bob Stone 
Cordage Co. v. United States, 51 CCPA 60, C.A.D. 838 (1964) where 
the court concluded that imported binding twine had to be of a class 
or kind chiefly used in agricultural pursuits in order to quality for 
free entry under paragraph 1622, as amended in 1951 by Public Law 
219. Jd. at 69. In view of this consideration, the court affirmed the 
overruling of a protest—which claimed that merchandise invoiced 
as “binder twine” was such twine as was encompassed by paragraph 
1622, as amended—on the principal ground of a failure to show that 
the uses of the importations were chiefly agricultural. 

The last decision of relevance was in Maher-App & Co. v. United 
States, 57 CCPA 31, C.A.D. 973 (1969) where the issue was whether 
the importation constituted such twine as came within the description 
“binding twine” in paragraph 1622, as amended. The appellate court 
agreed with this court that plaintiffs had offered no proof that twine 
possessing the characteristics of the importation in question was 
chiefly used on the farm and therefore affirmed this court’s decision 
and judgment overruling the protests.® 

Thus it is clear beyond question that both this court and the Court 
of Customs and Patent Appeals are in agreement that Congress in- 
tended to enact paragraph 1622 and the 1951 amendment for the 
benefit of the farmer in his agricultural pursuits. Likewise, it is equally 
clear that the 1951 amendment merely clarified the language originally 
employed in paragraph 1622 by adding a provision for baler twine— 
a twine chiefly used in agriculture. In view of these considerations, 
the courts have consistently held that to come within the provision 
for “all binding twine” in paragraph 1622, even as amended, the 
twine must be of a ciass chiefly used in agricultural pursuits. Ob- 
viously, the wrapping and tying twine here in controversy does not 
belong to such a class since it does not consist of agricultural twine; 
cannot be used interchangeably with agricultural twine; and is chiefly 
used for industrial wrapping or tying purposes rather than for 
agricultural purposes. 

V 

Since Congress intended that only agricultural twine be considered 
“binding twine” under paragraph 1622, the common meaning of the 
term “binding twine” is irrelevant. For “[t]he master rule of construc- 
tion in the consideration of all statutes is so to interpret them as to 


8Two of the appellate judges in Maher-App dissented on the ground that the record, 
in their view, showed that the importation was of a class used exclusively for agricultural 
purposes. 57 CCPA at 40-43. In other words, the disagreement of the dissenting judges 
was with the majority's interpretation of the testimony, not with the requirement that 
to come within the provision for ‘‘all binding twine’ imported twine must be of a class 
chiefly used in the agricultural pursuits of tying grains or harvesting. 57 CCPA at 42. 
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carry out the legislative intent, and any rule of construction must yield 
if the legislative intent is shown to be counter to the apparent intent 
indicated by such rule.” United States v. Herman H. Sticht & Co., 22 
CCPA 40, 44, T.D. 47048 (1934). See also e.g., United States v. Damrak 
Trading Co., Ine.,48 CCPA 77, 79, C.A.D. 611 (1956). But even assum- 
ing that common meaning is relevant, it is apparent that the common 
meaning of the term “binding twine” does not refer to wrapping and 
tying twine such as is involved here. 

In the first place, dictionaries specifically define “binding twine” in 
terms of agricu!tural twine and not in terms of wrapping or tying 
twine, or twine generally. Thus Webster’s New International Diction- 
ary of the English Language (1927 ed.) defines “binding twine” as 
follows: 


Binding twine. A coarse slack-twisted twine or thin rope used in 
harvesting machines to bind the grain after cutting. 
Webster’s New International Dictionary of the English Language 


(2d ed., 1948) defines “binding twine” as “binder twine,” and “binder 
twine” as: 


A coarse slack-twisted twine or thin rope used in binding, esp. in 
tying grain after cutting.® 

Considering that there is a specific definition in the dictionaries for 
the term “binding twine,” there is no sound reason for ignoring it and 
resorting to the extremely broad and all-encompassing definitions of 
the words “to bind” and “binding.” 

Nor does the record indicate that “binding twine” is a comprehensive 
term that includes both binder twine and wrapping andy tying twine. 
To the contrary, the record (as previously observed) shows (1) that 
in the trade agricultural twines are referred to as binder or baler 
twines, while wrapping or tying twines are referred to as such and 
also as sisal twines; (2) that the term “binding twine” is rarely used 
in the trade; (3) that trade literature has never referred to wrapping 
and tying twine as “binding twine”; and (4) that only in the most 
infrequent cases is wrapping or tying twine ordered under the name 
of binding twine. The record further shows that agricultural twines 
are not commercially interchangeable with wrapping and tying twines, 
are not sold through the same channels of distribution, differ in a 
number of physical characterisics, and are used for different purposes. 

In short, by definition, physical characteristics, usage and trade 
nomenclature, wrapping or tying twine belongs to an entirely different 
class or kind of twine from agricultural twine and is not generally 


*To similar effect are the definitions in Webster’s Third New International Dictionary 
(2d ed., 1962) of “binding twine” and “hinder twine.” 
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known or referred to as “binding twine.” Thus, it is evident that 
wrapping or tying twine does not come within the common meaning of 
the term “binding twine.” 


VI 


In summary, the foregoing shows that Congress never intended to 
provide for duty-free entry for any twines other than agricultural 
twines. Furthermore, the common meaning of the term “binding 
twine” does not include non-agricultural twines such as wrapping or 
tying twines. Accordingly, it is concluded that since the imported 
merchandise does not belong to a class or kind of twine which is 
chiefly used in agricultural pursuits or harvesting, it was properly 
classified under paragraph 1005(b) of the Tariff Act of 1930. Plain- 
tiff’s claim for classification under paragraph 1622, as amended, is 
therefore overruled and judgment will be entered accordingly. 


(C.D. 4506) 
Western Datry Propvucts, Inc. v. Untrep StaTes 


Articles of milk—Edible preparations 
MarTeERIAL 


Not every chemical change or chemical reaction involved in the 
processing of a material changes the material into an entirely dif- 
ferent form of material in the tariff sense descriptively classifying 
articles wholly or in chief value of a named material. 


ARTICLES WHOLLY oR IN CHIEF VALUE OF MILK 


Calcium reduced dried skim milk, concededly an edible prepara- 
tion used as an ingredient in sausage making, is manufactured from 
fluid skim milk that contains relatively more calcium ions than 
sodium ions, and common salt. The chemical reaction involved in 
the ion exchange processing of the fluid skim milk material and 
common salt into calcium reduced dried skim milk containing rela- 
tively more sodium ions than calcium ions did not change the chem- 
istry of the milk in a manner that it became an entirely different 
material, but merely modified the ions in the milk in a manner that 
the calcium reduced dried skim milk remained simply and essentially 
an article wholly or in chief value of milk. 


ARTICLES OF M1LK—Import REsTRIcTIONS 


Plaintiff having failed to establish the calcium reduced dried 
skim milk is not an article of milk subject to license and import 
restrictions proclaimed pursuant to section 22 of the Agricultural 
Adjustment Act as provided for in TSUS Appendix, part 3; action 
complaining of customs decision refusing to cna calcium reduced 
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dried skim milk for consumption in the United States without a 
license is dismissed. 
Court No. 72-12-02554 


Port of San Francisco 
[Judgment for defendant.] 
(Decided March 22, 1974) 


George Bronz (Edward J. Farrell of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Steven P. Florsheim, trial 
attorney ), for the defendant. 


Lanois, Judge: This action by plaintiff in this court follows denial 
of plaintiff’s protest filed with the district director of customs com- 
plaining the latter’s refusal to allow the withdrawal from warehouse 
of certain merchandise imported from New Zealand into the port of 
San Francisco described as “‘Savorrex’ Carcrum Repucep Driep 
Sxm Mixx” (hereinafter CRDSM). 

The refusal of customs to release the merchandise for consumption 
on plaintiff’s presentation of a “Warehouse Withdrawal for Con- 
sumption” form was due to plaintiff's failure to obtain a duly au- 
thorized license from the Secretary of Agriculture. Customs took the 
position such a license was necessary on the basis that under the Tariff 
Schedules of the United States (TSUS)! CRDSM is classifiable as 
an article of milk subject to the license requirements proclaimed by 
the President in a proclamation pursuant to section 22 of the Agri- 
cultural Adjustment Act.? 

Plaintiff filed complaint alleging that the imported CRDSM (used 
as an ingredient in sausage making) does not require a license from 
the Secretary of Agriculture because it is classifiable under TSUS not 
as an article of milk, but as an edible preparation, not specially pro- 
vided for, dutiable under item 182.95. 

Defendant filed answer to the complaint. Defendant’s argument 
virtually concedes that the imported CRDSM is an edible preparation 
but defendant has denied plaintiff’s allegation that the CRDSM does 
not require a license and further denied plaintiff’s allegation that it is 
classifiable under TSUS not as an article of milk. Issue is, therefore, 
joined as to whether CRDSM is an article of milk. 

Administrative provisions for carrying out the President’s procla- 
mation, heretofore referred to, are incorporated in an Appendix to 
TSUS. Relevant to the pleadings in this case, the TSUS Appendix, 
part 3, provides in pertinent part as follows: 


119 U.S.C., section 1202. 
27 U.S.C., section 624. 
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APPENDIX TO THE TARIFF SCHEDULES 
ES a a x a * * 


Part 3.- ApprrionaAu Import Restricrions ProcLammep Pursuant TO 
SECTION 22 or THE AcricuLTURAL ApsusTMENT AcT, AS 
AMENDED 


Part 3 headnotes: 


1. This part covers the provisions pro- 
claimed by the President pursuant to sec- 
tion 22 of the Agricultural Adjustment 
Act, as amended (7 USC 624), imposing 
import fees, herein referred to as duties, 
and quantitative limitations on articles 
imported into the United States. * * * 


* xe % a % 

3. (a) Dairy products— 

(i) Imported articles subject to the im- 
port quotas provided for in items 950.01 
through 950.16, except 950.06, may be en- 
tered only by or for the account of a per- 
son or firm to which a license has been 
issued by or under the authority of the 
Secretary of Agriculture, and only in ac- 
cordance with the terms of such license; 
* * & 

a a * ES ae 


Whenever, in any 12-month period be- 
ginning January 1 in any year, the re- 
spective aggregate quantity specified be- 
low for one of the numbered classes of 
articles has been entered, no article in such 
class may be entered during the remainder 
of such period : 
* * Be a a 
Dried milk, dried cream, and dried 
whey provided for in part 4 of 
schedule 1: 
co a Bs 


950.02 Described in item 115.50 


* * * * 


950.11 Malted milk, and articles of milk or 
cream, provided for in item 118.30, 
part 4D, schedule 1 
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TSUS Appendix items 950.02 and 950.11 cover dairy products clas- 
sified in TSUS, schedule 1, part 4, in pertinent part as follows: 


ScHEDULE 1.— ANIMAL AND VEGETABLE Propucts 


Part 4.- Dairy Products; Birds’ Eggs 
* tk * ok ok me 
Subpart A.- Milk and Cream 
Subpart A headnote: 

1. The term “milk and cream”, as used 
in this subpart, includes whole milk, 
skimmed milk, butterfat, and cream, ex- 
cept cream described in subpart B of this 
part. 

* * * * * 
Dried milk and cream: 
Buttermilk containing not over 6 per- 
cent of butterfat 
Other: 
Containing not over 3 percent of 
butterfat 


* * 
Subpart D.- Other Milk Products 
* * * * * 


118.30 Malted milk; and articles not specially 
provided for, of milk or cream * * * 


Plaintiff’s claimed item 182.95 is in schedule 1, part 15, subpart B 
of TSUS which provides, in pertinent part, as follows: 


Scuepute 1.— ANrmMAL AND VEGETABLE Propucts 
Part 15.-Other Animal and Vegetable Products 
* * a ok * * 
Subpart B.- Edible Preparations 
Subpart B headnotes: 
1. This subpart covers preparations fit 
for human consumption not provided for 
elsewhere in schedule 1. [Emphasis added. ] 
ok % * od * 
Edible preparations not specially pro- 
vided for (including prepared meals in- 
dividually packaged) : 
Of gelatin 


* * 


Other 





CUSTOMS COURT 69 


The issue in this case, namely, whether CRDSM can be entered for 
consumption in the United States without a license, is determined by 
the classification of CRDSM under TSUS. A substantial part of the 
briefs on both sides is devoted to argument relating to defendant’s 
position that CRDSM is classifiable as the licensed product dried skim 
milk under item 115.50. However, the question as to the necessity of 
the issuance of a license in this case, requires the court to decide 
nothing more than whether CRDSM is an article of milk (subject to 
license). 

Plaintiff concedes that the expression “articles of milk” is intended 
to classify articles wholly or in chief value of the named material 
milk.® It matters not, therefore, whether CRDSM is the article of milk 
specially provided for as dried skim milk dutiable under item 115.50, 
or an article not specially provided for of milk dutiable under item 
118.30, the result being the same, since both such item classifications 
are subject to license pursuant to Appendix items 950.02 and 950.11, 
supra.* 

What I proceed to look for and weight in this record, therefore, 
in order to determine whether plaintiff can prevail, is proof that 
CRDSM [concededly an edible preparation] is in the tariff sense an 
edible preparation not specially provided for as an article wholly or 
in chief value of the material milk. That proof is necessary because 
plaintiff’s claimed schedule 1 item 182.95 classifies only those edible 
preparations not specially provided for elsewhere in schedule 1. The 
schedule 1 provision for articles of milk dutiable under item 118.30 
quite obviously, in my opinion, includes edible preparations wholly 
or in chief value of milk.5 On the record, as heretofore stated, it is 
conceded that CRDSM is an edible preparation® and I reserve for 
discussion, on the basis of the record hereinafter summarized, deter- 
mination of whether CRDSM requires a license as an edible prepara- 
tion specially provided for as an article of milk. 

The proofs consist of a sample of CRDSM and a sample of nonfat 
dry milk (exhibit 10), used by plaintiff’s witness to demonstrate the 
differences between the two products; printed materials (i.e. docu- 
ments, patents, booklet and leaflet collectively or individually marked 
exhibits 1 through 9 and 11 through 14),’ and testimony of two wit- 
nesses, one for each side. 


8 TSUS, General Headnotes and Rules of Interpretation, 9(f) (i). 

The warehouse entry covering the imported CRDSM has not been finally liquidated 
for duty purposes. 

5 See, TSUS item 182.95 footnote reference to TSUS Appendix items 950.22 and 950.23 
in part 3, with respect to restrictions on the importation of certain edible preparations 
except articles provided for by item 118.30. 

* Defendant does not seriously argue that it is not. 

7The exhibits add little that is material to plaintiff’s argument that the product is 
not an article of milk. 
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The essence of plaintiff's projected argument is that CRDSM is 
not classifiable as an article of milk for the simple reason that it 
contains no milk at all. The facts relevant to that argument are not in 
dispute and I shall now allude to them. 

CRDSM is a patented specially prepared dried powder product 
which, in the general commerce of the product, is currently used 
solely as an ingredient in sausage making. It is produced by combining 
fluid skim milk (which contains relatively more calcium ions than 
sodium ions) and common salt by an ion exchange process whereby 
most of the calcium ions present in the fluid milk are replaced by 


sodium ions in a process which plaintiff’s witness testified to as 
follows: 


Q. What are the materials that are used in the manufacture 
of calcium reduced dried skim milk?—A. The fluid skim milk 
passes through an ion-exchange resin. For all practical purposes 
to the eye this looks like, this material looks like grains of sand. 
But they have a particular property. It has the property of 
loosely holding to it a sodium ion or a calcium ion, depending on 
the predominance of the sodium or calcium in the environment. 


Now, what happens in the iron-exchange process is first the 
resin is conditioned by passing through the resin bed a solution 
of ordinary salt, sodium chloride. This conditions the resin and 
puts it as we say in the sodium state, that is the sodium from the 
sodium chloride attaches itself to the resin. Then the salt is 
washed out of the fluid with water and the resin is said to be 
conditioned at that point for exchange. Then the fluid skim milk 
is introduced to the resin bed and as it passes through the resin 
bed the calcium from the milk attaches itself to the resin and the 
resin gives off two sodium ions to the milk, which attach them- 
selves to the protein of the milk and converts the casein protein 
in the milk to sodium caseinate. 


The process continues until the resin bed is exhausted of its 
available sodium ion. And in the vernacular of the trade this is 
said to be an exhausted resin bed. 


Then the process is repeated wherein salt is introduced to the 
resin bed, it’s regenerated, sodium chloride is added back to the 
resin, and the process continues. 


In other words, it’s a continuous exchange process, each process 
having a regeneration step in it. The sodium chloride that’s used 
as a regenerator, of course, never ends up in the final product. 
It’s simply a source of sodium for the regeneration. 


Q. Where does the sodium ion come from?—A. Salt, a salt 
solution. 


Q. Are you therefore using up some salt in the process?—A. 
Oh, yes, that’s correct. A regenerant for the resin bed and the 
resulting arm, ete during the regeneration process is calcium 


[sic] chloride because the calcium [sic] comes off of the resin and 
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it’s replaced by calcium, So, the effluent from the column is a 
calcium chloride solution which is washed down a sewer. 


Q. Just rejected as waste ?—A. That’s right. 


_Q. What was the source of the calcium in the calcium chlo- 
ride?—A. The source of calcium in the calcium chloride was that 
calcium which originally was present in the fluid skim milk. 


Q. In the milk. And that was replaced in the fluid skim milk by 
what ?—A. By a sodium ion from the sodium chloride regenerant. 


Q. So would it be fair to say that the product, calcium reduced 
dried skim milk ,[CRDSM], is made from two materials which 
enter into it?—A. Yes. 


Q. And those two materials are what ?—A. Fluid skim milk and 
sodium chloride. 


Q. And salt ?—A. Yes. 


Q. Sodium chloride. And the ion exchange process which you 
described, does that change the molecular structure of the consti- 
tuent materials?—A. Of what? 


Q. Of the constituent materials, of the raw materials?—A. Yes, 
it does change it. 


Q. That change in molecular structure would be described as a 
chemical change ?—A. Yes, and a physical change, yes. 


Plaintiff in argument that the CRDSM “contains no milk at all” 
contends that the above-described process produced “a manufactured 
product created by a chemical reaction between fluid skim milk and 
common salt (sodium chloride), which created a new product, with 
new characteristics properties and new uses, and officially designated 
by a new descriptive name.” It is not necessary in order to resolve this 
question to discuss all of what plaintiff says about CRDSM as a manu- 
factured product. Admittedly it is a manufactured product. 

The underlying stuff of the statement that CRDSM is a manufac- 
tured product (relevant to the tariff status of CRDSM as an article 
wholly or in chief value of milk) is plaintiff’s follow-up proposition, 
relying solely on United States v. Jovita Perez, et al., 44 CCPA 35, 
C.A.D. 633 (1957), wherein plaintiff states that : 


* * * Though skim milk was unquestionably the component 
material of chief value before the chemical reaction with salt, the 
material at the time of importation contained as its only com- 
ponent CRDSM, which was produced before importation, and 
which is not milk. 


The subsidiary question that thus emerges is whether what plain- 
tiff alludes to as a “chemical reaction” that took place in the ion ex- 
change of calcium and sodium ions changed the milk that went into 
the process of producing CRDSM into a material that is not milk. 
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That question is quite different from the issue decided in Jovita Perez, 
supra, as next discussed. 

Jovita Perez involved flavoring syrup manufactured from a mixture 
of granulated refined sugar, water, flavoring, coloring and 76 pounds of 
acid. The sole question was whether the sugar component of chief value 
in the flavoring syrup, at the time of importation, and as tested by the 
polariscope was above 75 sugar degrees. The refined sugar that went 
into the mix tested above 75 sugar degrees but between the time of mix- 
ing and the time of importation the sugar underwent a chemical change 
that changed the sugar to invert sugar testing not above 75 degrees. In 
the context of that chemical change, Jovita Perez held that, in the con- 
dition imported, the flavoring syrup was in chief value of the material 
invert sugar as claimed and not the material refined sugar or sucrose as 
assessed by customs. 

The classification issue in this case is quite different from the classifi- 
cation issue posed in Jovita Perez. Jovita Perez did not involve gener- 
ically identifying the material of chief value in the flavoring syrup, 
which was concededly sugar, but only determining what the sugar 
tested in terms of polariscope sugar degrees. Decision in this case turns 
on the identity of the material in CRDSM. It is significant, with re- 
spect to that issue, that the chemical change in Jovita Perez did not 
change the material sugar into.a material of entirely different form 
that was not classifiable as sugar. 

As far back as Meyer et al. v. Arthur, 91 U.S. 570 (1875), it has 
been recognized that not every “chemical change” or “chemical reac- 
tion” in a material changes the material into an entirely different form 
of material for tariff purposes. While the phraseology utilized in 
TSUS in describing “articles * * * of milk” is not exactly the same as 
that utilized in describing the term “manufactures of metal” both 
those terms classify articles in chief value of material in the tariff 
sense discussed in Meyer v. Arthur, supra, at page 576: 


When the act speaks of “manufactures of metals,” it obviously 
refers to manufactured articles in which metals form a component 
part. When we speak of manufactures of wood, of leather, or of 
iron, we refer to articles that have those substances respectively 
for their component parts, and not to articles in which they have 
lost their form entirely, and have become the chemical ingredients 
of new forms. The qualification which is added to the phrase 
“manufactures of metals’—namely “manufactures of metals of 
which either of them” (that is, either of the metals) “is the com- 
ponent part of chief value”—corroborates this view. 


Pertinent to plaintiff’s argument that the exchange of calcium and 
sodium ions in the fluid skim milk involved a chemical reaction that 
produced a new material (CRDSM) that contains no milk at all, the 
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Meyer case held that white lead, nitrate of lead, oxide of zinc, and dry 
and orange mineral are not manufactures in which metals form a 
component part because : 


The truth is, that, in the nature of things, a metal and its oxide 
or sulphate are totally distinct and unlike. Any substance sub- 
jected to a chemical change by uniting with another substance 
loses its identity : it becomes a different mineral species. The basis 
of common clay is the metal aluminum, and the basis of lime is 
the metal calcium. But no one would think of calling clay and 
lime metals; nor, if artifically made, would he call them manu- 
factures of metal. They have lost all their metallic qualities. In 
just the same manner, iron ceases to be iron when it becomes rust, 
which is oxide of iron; or when it becomes copperas, which is 
sulphate of iron. None would think of calling blue vitriol copper. 
So white lead, nitrate of lead, oxide of zinc, and dry or orange 
mineral, are not metals: they have no metallic qualities. In the 
poverty of language, they have no distinct names, it is true, as 
lime and clay and vitriol have; but each is designated by a scien- 
tific periphrasis, in which the name of the metal which forms one 
of its chemical elements is used. This use of the name has probably 
been one cause of the confusion which has arisen on the subject.* 


[P. 577.] 

The Meyer v. Arthur statement that any substance subjected to a 
chemical change by uniting with another substance loses its identity 
carries the same thought as the court of appeals statement, albeit in a 
different classification context, that “[a] chemical compound neces- 
sarily implies not a mere mingling of components, but a chemical 
combination of them, resulting in their destruction as distinct entities 
and in the development by chemical reaction of a new substance 
possessing properties radically different from those of its constituent 
elements,” United States v. Rockhill & Vietor et al., 10 Ct. Cust. Appls. 
112, 113, T.D. 38374 (1920) (holding that a product commonly used 
in soap making, processed from fish oil in a manner that nickel used 
in the process catalytically facilitated a chemical reaction whereby the 
oil, already composed in part of hydrogen, took on a slightly in- 
creased percentage of that element, was properly classifiable as fish oil 
rather than as a chemical compound, as classified and assessed by 
customs).° Closely related to Rockhill & Vietor is Bush & Co. (Ine.) v. 


8 See court of appeals comment on the force of this reasoning in connection with a 
product that lost its physical and chemical identity as seaweed with the result that 
the product was a new chemical compound different from the material, seaweed. 
W. H. & L. D. Betz v. United States, 26 CCPA 399, 402, C.A.D. 46 (1939). 

®In support of the holding, the court of appeals stated as follows (pages 115-116): 

* * * It is true that the hydrogenation of the oil modified its chemical formula 
or symbol by a slight increase in the proportion of its constituent hydrogen, but on 
the other hand the essential character and qualities of the oil survived the operation, 
even though one of its characteristics was modified. Hydrogen is undoubtedly a 
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United States, 11 Ct. Cust. Appls. 246, T.D. 39076 (1922) (holding 
that although a soya-bean oil which has been hardened by adding to its 
hydrogen content is not a chemical compound, but remains the oil it 
originally was, as held in United States v. Rockhill & Vietor, supra; 
the chemical reaction which produced oil having properties not pos- 
sessed by the original oil and available for uses for which the original 
oil was unsuitable, made it a chemically compounded oil in the tariff 
sense that it: was not classifiable under the free entry tariff provision 
for oils not chemically compounded). For further discussion of cases 
and principles see, Balfour, Guthrie & Co., Lid. v. United States, 5 
Cust. Ct. 180, C.D. 397 (1940), which held that a product invoiced as 
palm oil oleine, pressed (derived by a process of pressing palm oil, 
which had been expressed or extracted from the fruit of the palm, 
wherein the palm oil was separated into two parts, one containing the 
major portion of the palm oil stearine and the other containing the 
greater portion of the palm oil oleine, the latter containing chemical 
elements within the range of palm oil) classifiable under the eo nomine 
provision for “Oils, expressed or extracted * * * palm,” rather than 
as a nonenumerated manufactured article as classified by customs. On 
the other side, compare, Aceto Chemical Co., Inc., et al v. United States, 
37 Cust. Ct. 99, C.D. 1805 (1956), distinguishing Rockhill & Vietor, 
Bush & Co. (Ine.), and Balfour, Guthrie, supra, and holding cetyl 
alcohol, processed from crude sperm oil chemically treated in a manner 
that converted the sperm oil into a substance which is not oil, classifi- 
able as a chemical compound rather than a sperm oil, refined or 
otherwise processed. ' 

The “chemical reaction” to which plaintiff alludes is in fact an ion 
exchange. Fluid skim milk, in original form, contains substantially 
more calcium ions than sodium ions. In the ion exchange of calcium 
ions and sodium ions, the ion proportions are changed so that the 
resultant material contains substantially more sodium ions than cal- 
cium ions. 

Analysis of the decisions discussed, supra, with respect to materials 
which have undergone chemical change in the process of producing 
an imported product, leads me to conclude that the ion exchange 
process of producing CRDSM did not change the milk material used 
in the process to an entirely different material. The milk was not united 
with a substance that chemically caused the milk to lose its identity 


chemical elemert, but the oil in question although of course composed of chemical 
elements could hardly itself be called a chemical, and the resultant product was, 
after all, simply and essentially the oil modified in one of its qualities, and it is 
far from being ejusdem generis with the substances which are enumerated in the 
chemical compound paragraph. 
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as milk in the context discussed in Meyer v. Arthur, supra; W. H. & 
L. D. Betz v. United States, 26 CCPA 399, C.A.D. 46 (1939); or 
Aceto Chemical Co. v. United States, supra. What occurred in the ion 
exchange of calcium and sodium ions is more akin to what occurred in 
producing the products discussed in United States v. Rockhill & 
Vietor, supra, Bush & Co. (Inc.) v. United States, supra, and Balfour, 
Guthrie & Co., Lid. vy. United States, supra. Since the chemistry of 
milk in its original form includes calcium and sodium ions, the ion 
exchange process did not completely change that chemistry, but merely 
modified it in a manner that the resultant product (CRDSM) re- 
mained simply and essentially the milk modified in one of its ions 
much in the manner discussed in Rockhill & Vietor. The resultant 
product, CRDSM, may well be a different product from the original 
milk (in the manner of the product discussed in Bush & Co. (Ine.)) 
but the milk material used in the process of producing CRDSM can- 
not, in the tariff sense of the classification “articles * * * of milk,” be 
said to have lost its identity. There is not one bit of testimony or other 
evidence suggesting that a material put through an ion exchange 
process loses its identity and becomes an entirely different material. 

“The major use of ion exchange has been in water softening, in 
which calcium and magnesium ions, largely responsible for the hard- 
ness of water because they form insoluble compounds, are removed 
by a granular bed of cation exchanger and replaced by sodium ions 
from the cation exchanger. When the cation exchanger becomes ex- 
hausted, by no longer having sufficient amounts of exchangeable 
sodium left, it is regenerated by passage of an excess of a strong 
solution of sodium chloride through the bed, thus removing the cal- 
cium and magnesium, which are usually discarded.” (Encyclopaedia 
Britannica, Vol. 12 (1970 ed.), p. 497.) 

The ion exchange process in water softening is much the same as 
the ion exchange process that produced the CRDSM described in this 
record. Since the ion exchange process in water softening does not 
change the material used in the process into a material that is not 
water, I deduce that an ion exchange using milk as a material does 
not change the milk into an entirely different material. 

TSUS, and the legislative history of TSUS, offer additional support 
for the classification of CRDSM as an article of milk. “Whey” and 
“vogurt” are articles of milk specifically provided for (items 118.00, 
118.05, and 118.10), in schedule 1, part 4, subpart D, wherein item 
118.30 provides for all articles not specially provided for, of milk. 


10 Cited in note 8. 
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Whey is the portion that remains after separation from the curd in 
the process that cheese is made from milk. Yogurt is a fermented milk 
product. (United States Tariff Commission, Summaries of Trade and 
Tariff Information (1968), Schedule 1, Vol. 4, pp. 6 and 145.) Both 
are made from milk that has been modified by a chemical change of 
sorts. Under the Tariff Act of 1930 whey, which has edible uses for 
human consumption and nonedible uses (1968 Summary, supra, p. 6), 
was classified under paragraph 1559 (the similitude provision) and 
vogurt, an edible preparation, under paragraph 1558 as a nonenumer- 
ated manufactured article. (Tariff Classification Study, Schedule 1, 
p. 54.) The specific provisions for “whey” and “yogurt” thus indicate 
that schedule 1, part 4, subpart D, is intended to classify all articles 
wholly or in chief value of milk, be they nonedible preparations or 
edible preparations for human consumption. The history of TSUS 
further points out that schedule 1, part 4, subpart D, is intended to 
bring together milk products widely separated in the Tariff Act of 
1930 (paragraphs 1559 and 1558), including malted milk and “com- 
pounds of milk or cream” dutiable under paragraph 708 of the 1930 
Act. (Tariff Classification Study, Schedule 1, p. 54.) Schedule 1, part 
15, subpart B, on the other hand, is a “basket” provision for edible 
preparations not specially provided for, covering products also pre- 
viously classified under paragraphs 1558 and 1559 of the 1930 Act. 
(Tariff Classification Study, Schedule 1, p. 251.) 

The significance of the discussion on “whey” and “yogurt” is that 
they are nonedible and edible preparations made from milk that have 
been chemically changed in much the same fashion as CRDSM, as an 
edible preparation made from milk which has been chemically changed. 
It makes no difference that the chemical change that produced whey 
and yogurt may be considered less, greater or even different from the 
chemical change that produced CRDSM. The point is that TSUS 
specifically provides for they and yogurt as articles (edible prepara- 
tions) wholly or in chief value of milk that have been chemically 
modified without losing their identity in those new products. The case 
decisions and the ion exchange process of water softening, discussed 
earlier, persuade me that milk put through an ion exchange process 
is chemically modified but does not lose its identity in the resultant 
product CRDSM. Since whey and yogurt are chemically modified 
milk preparations wholly or in chief value of milk, it follows that 
CRDSM, a chemically modified milk preparation, is an article wholly 
or in chief value of milk, and I so hold. 
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Plaintiff having failed to establish that CRDSM is not an article 
of milk, it necessarily follows it is subject to license provided for in 
TSUS Appendix, Part 3, and this action complaining of the customs 
decision refusing to release the CRDSM for consumption in the United 
States without a license is dismissed. 

Judgment will enter accordingly. 
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Tariff Commission Notice 


Inwestigations by the United States Tariff Commission 


DEPARTMENT OF THE Treasury, March 29, 1974. 


The appended notice relating to investigations by the United States 
Tariff Commission are published for the information of Customs 
Officers and others concerned. 


Vernon D. Acrer, 
Commissioner of Customs. 


[TEA-W-232] 


Workers’ PETITION FOR A DETERMINATION UNDER Section 301(c)(2) oF THE 
TRADE EXPANSION Act OF 1962 


Notice of Investigation 


On the basis of a petition filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of the workers and former workers 
of the Westland Shoe Corp., Biddeford, Maine, a wholly-owned sub- 
sidiary of Standard Prudential Corp., New York, New York, the 
United States Tariff Commission, on March 22, 1974, instituted an 
investigation under section 301(c) (2) of the Act to determine whether, 
as a result in major part of concessions granted under trade agreements, 
articles like or directly competitive with footwear for men and women 
(of the types provided for in items 700.35, 700.43, 700.45 and 700.55 
of the Tariff Schedules of the United States) produced by said firm 
are being imported into the United States in such increased quantities 
as to cause, or threaten to cause, the unemployment or underemploy- 
ment of a significant number or proportion of the workers of such 
firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission. 

Kennet R. Mason, 


Secretary. 
Issued March 25, 1974. 
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Index 
US. Customs Service 


T.D. No. 
Bonded carriers, bonds approved or discontinued 
Customs Regulations, amended : 

General order, unclaimed, and abandoned merchandise—Customs 
Regulations revised ; Sections 4.37(f), 12.13(a), 18.12(a), 19.6(a), 
141.112(f), 144.388(e), 147.47, amended ; section 24.25, Parts 20 and 
56, deleted; Part 127 added 

Public International Organization, European Space Research Or- 
ganization (ESRO) designated as; section 148.87(b) amended__. 74-113 


Rates which varied by 5 per centum or more from the quarterly rate pub- 
lished in T.D. 74-40 for certain countries during the period March 18 
thru 22, 1974 


Customs Court 


Alimentary paste: 
And soup stock ; entirety, C.D. 4504 
Edible preparations, not specially provided for, C.D. 4504 


Binding twine: 
Twines and cords, C.D. 4505 
Wrapping and tying twine, C.D. 4505 
Burden of proof ; presumption of correctness, C.D. 4504 


Calcium reduced dried skim milk ; edible preparation, C.D. 4506 
Chief : 
Use ; evidence, C.D. 4505 
Value of milk, articles wholly or in ; edible preparations, C.D. 4506 
Common meaning ; soup preparations, other, C.D. 4504 
Construction : 
Public Law 219, C.D. 4505 
Tariff Act of 1930: 
Par. 1005(b), C.D. 4505 
Par. 1622, C.D. 4505 
Tariff Schedules of the United States : 
Appendix, part 3: 
Headnote 1, C.D. 4506 
Headnote 3(a), C.D. 4506 
General Headnotes and Rules of Interpretation, 9(f) (i), C.D. 4506 
Item 115.50, C.D. 4506 
Item 118.30, C.D. 4506 
Item 182.52, C.D. 4504 
Item 182.95, C.D.’s 4504, 4506 
Item 950.02, C.D. 4506 
Item 950.11, C.D. 4506 


90 





U.S. Code: 
Title 7, sec. 624, C.D. 4506 
Title 19, sec. 1202, C.D. 4506 
Cords and twines ; twine, binding, C.D. 4505 


Definition (see Words and phrases) 


Edible preparations : 
Calcium reduced dried skim milk, C.O. 4506 
Chief value of milk, articles wholly or in, C.D. 4506 
Not specially provided for ; alimentary paste, C.D. 4504 
Other ; milk, articles of, C.D. 4506 
Ramin, C.D. 4504 
Saimin, C.D. 4504 
Stare decisis, C.D. 4504 
intirety ; alimentary paste and soup stock, C.D. 4504 
Evidence ; chief use, C.D. 4505 


Legislative history : 
Congressional Record, 82d Cong., Ist Sess., vol. 97: 
Part 1, p. 110, C.D. 4505 
Part 9, pages 11263-11284, 11398-11416, C.D. 4505 
Senate Report No. 1050, 82d Cong., Ist Sess. (1951), C.D. 4505 
Summaries of Trade and Tariff Information (TSUS), 1968, schedule 1, vol. 
4, C.D. 4506 
Tariff Classification Study, Explanatory and Background Materials, schedule 
1, C.D. 4506 
License : 
As an edible preparation ; milk, article of, C.D. 4506 
From Secretary of Agriculture; refusal to release merchandise, C.D. 4506 


Milk, articles of: 
Edible preparations, other, C.D. 4506 
License as an edible preparation, C.D. 4506 


Paste, alimentary ; soup preparations, other, C.D. 4505 
Presumption of correctness ; burden of proof, C.D. 4504 


Ramin ; edible preparations, C.D. 4504 


Refusal to release merchandise; license from Secretary of Agriculture, C.D. 
4506 


Saimin ; edible preparations, C.D. 4504 
Sisal twine, C.D. 4505 
Soup preparations, other: 
Common meaning, C.D. 4504 
Paste, alimentary, C.D. 4504 
Stare decisis ; edible preparations, C.D. 4504 


Twine: 


Binding ; cords and twines, C.D. 4505 
Sisal, C.D. 4505 





92 INDEX 
Twines and cords ; binding twine, C.D. 4505 


Words and phrases: 
Bind, C.D. 4505 
Binder twine, C.D. 4505 
Binding, C.D. 4505 
Binding twine, C.D, 4505 
Wrapping and tying twine; binding twine, C.D. 4505 


Tariff Commission Notice 


Workers petition for determination under the Trade Expansion Act of 1962; 
notice of investigation: Westland Shoe Corp., Biddleford, Maine; p. 89. 
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